
FIDUCIARY RELATIONSHIP 
 
Issue:  
 

Ø The issue is whether _______ firstly owes a fiduciary obligation to ________ and if 
being so, if ________ has breached his fiduciary obligation.  

 
 
Definition:  
 

Ø As pursuant to Hospital Products Ltd v United States Surgical Corporation 1984, a 
fiduciary relationship is based on trust and confidence.  

Ø A relationship between trustee and beneficiary is one of the most important 
fiduciary relationships, as a beneficiary has only an equitable interest to the 
property, not recognised at law.  

Ø  Maguire v Makaronis 1997 infers that anyone under a  fiduciary obligation must 
foreshow righteousness of their transactions. 

Ø A breach of a fiduciary duty is of strict liability, regardless of their intention 
Boardman v Phipps 1967 

 
 
 

1. Is it a conflict? (eg- acting for multiple people)  
 

a. A fiduciary is not permitted to enter an engagement in which his personal 
interest would conflict with the interest of the person he is bound to look 
after -Aberdeen railway Co v Blaikie Brothers 1854 

b. A fiduciary (trustee) who sought renewal for his or her own benefit will be a 
conflict of interest. (Owner refused renewal of lease as beneficiary (were 
wild) but trustee renewed it anyway for own benefit, B sued T on this basis. 
Held: trustee held new lease on trust for B – Keech v Sandford 1726  

 
2. Is it for gaining own profit? (eg- made money off it)  

 
a. A fiduciary is required to account for any benefit or gain obtained by his 

fiduciary position/an opportunity caused from it. A fiduciary should not 
misuse his position for personal advantage- Chan v Zacharia 1984 

b. Equity intervenes not so much to recoup a loss suffered but as to mould the 
fiduciary to and uphold the high duty owed to the Plaintiff. The rationale 
being that it would be unconscionable for a fiduciary to profit from his or her 
duty – Maguire v Macaronis 
 
 
 
 



Does it fall into a pre-existing category?  
 
There are presumed categories of fiduciary relationships but in Australia it is not exhaustive 
and there is no comprehensive definition of the circumstances which a fiduciary would 
arise.  – Breen v Williams 1996  

 
 
 
 



 
Relationship 

 
Case 

 
Rule 

And the ‘scope’ in such 
relationships 

Lawyer and Client  Boardman v Phipps 1967  
 

Ø In that case, a solicitor was acting 
for trustees who were seeking to 
take over a company.  

Ø Following an initial meeting, the 
solicitor determined that he wished 
to purchase some of the shares, 
and proceeded to do so. 

Ø  The Court held that the transaction 
was a breach of Boardman’s 
fiduciary obligations, as he obtained 
a profit without the full informed 
consent of the trustees. 

If all the trustees and 
beneficiaries had fully 
consented there would be 
no breach, this did not 
happen and a breach 
occurred.  
 
A fiduciary must not use 
his of her position for 
person profit.  
 
Even if a fiduciary acts to 
what he believes to be as 
bona fide, it can still be a 
breach.  

Trustee and Beneficiary  Keech v Sandford 1726 
 

Ø Owner refused renewal of lease as 
beneficiary (were wild) but trustee 
renewed it anyway for own 
benefit.  

Ø B sued T on this basis.–  
 

A fiduciary (trustee) who 
sought renewal for his or 
her own benefit will be a 
conflict of interest.  
 
Held: trustee held new 
lease on trust for B 
 
Irrebuttable presumption 
being between a trustee 
and beneficiary (as per 
Chan, in other 
relationships such as 
partners, it may be 
rebuttable) 

Doctor and Patient  
(FAILS)  
 

Breen v Williams 1996  
 

Ø Patient wanted access to own 
medical records  

Ø Doctor refused  

There is no fiduciary 
relationship between Dr 
and patient, no breach.  

Employee-Employer  
(not the other way 
around!)  

Consul Developments v DPC Estate 1975  
(this is more used for third party cases ie- 
barnes and addy)  
 

Ø Walton (lawyer) controlled numerous 
companies, aided with purchase, 

Nothing can stop the 
employee of a lawyer 
from entering into a 
property development 
business which would be 
in competition with his 



development and sale of land, DPC 
included.  

Ø Companies manager= Grey (disallowed 
from dealing in real estate on own 
account. 

Ø Grey job= find properties suited to 
companies for purchase.  

Ø Walton employed Clewes (Iaw clerk)  
Ø Clewes = ran consul (family company 

engaged in property development.  
Ø Grey and Clewes = arrangement = 

Consul to buy properties found by 
Grey, both share profits when sold.  

Ø Grey told Clewes that DPC was not 
interest in project pursuant to lack of 
finance.  

 

employer (in similar 
business)  
 
The employee could not 
compete in the legal field 
of employment but he 
could compete in another 
area.  

Company directors and 
Companies  
 

Ø Obligations of 
directors duties 
are underlined in 
the Corporations 
Act 2001 (Cth) 

Regal (Hastings) v Gulliver 1967  
 

Ø A company was unable to take 
advantage due to insufficient funds.  

Ø Created subsidiary (smaller 
company governed by another), all 
shares held in it and subsidiary used 
for a lease of two theatres.  

Ø Directors subscribed personally in 
shares, they made personal profits.  

Ø RH taken over and old directors 
said they breached fiduciary 
obligations (shares acquired 
personally).  

Regardless if RH could 
purchase shares, directors 
were liable to RH for the 
profit they made.  

 
A director holds a 
fiduciary relationship with 
their company.  
 
They utilised their 
position of knowledge 
possessed by them for a 
profit for themselves. 
They would not have been 
able to gain the profit 
without their position.  
 
Regardless if they were 
acting bone fide for the 
company they were still in 
breach.  
 
 

Joints Ventures (commercial) 
 
 
Commercial 
context/business 
 
(not all will be fiduciary 
in nature) 4 

News v Australian Rugby Football League 
1996  

Business relationships can 
attract a fiduciary 
obligation but  
 



Relationship between a 
rugby clubs and the NRL 
(which they were 
members) was not 
fiduciary.   
 
Note: courts are reluctant 
to interfere with 
commercial arrangements 
as per HPI v USSC 1984  

ü APPROVED  Hospital Products Ltd v United States 
Surgical Corporation 1984 
 

Ø Commercial agreement with 
manufacturer and distributor 

Ø HPI acted as agent for USSC, they 
promoted/bought their products.  

Ø HPI set up a rival corporation, 
making own products etc , taking 
clients from USSC.  

Ø Fiduciary? Must look at terms of 
agreement.   

 

No fiduciary relationship, 
only relief was common 
law damages (breach of 
contract)  
 
It is assumed commercial 
parties both seek to make 
a profit and both enter an 
arrangement with an 
ability to look after their 
owns interest.  

ý FAILED  
 

United Dominions Corp v Brian 1985  
 

Ø UDC and SPL and Brian = joint 
ventures= sold bought property 

Ø Agreement not finalised 
Ø SPL owned land and UDC was 

funding it (SPL has mortgage to 
secure) 

Ø As per clause in mortgage, profits 
went to UDC 

Ø B had no idea, sued for breach of 
fiduciary obligation  

SPL and UDC owed a 
fiduciary duty to Brian.  
 
UDC could not gain profit 
as an interest for their 
own would be of breach 
of the fiduciary 
relationship against the 
interest of the joint 
venture 

Business Partners  
 
(benefits derived whilst 
excluding another whom 
owes or once did a 
fiduciary obligation) 

Chen v Zacharia 1984  
Ø Two doctors (partnership) had lease 

on premises.  
Ø 3 year term, option to renew with 

notice.  
Ø The partnership terminated, 

remaining Dr took lease for own 
benefit.  

Lease is an asset to 
partnership.  
 
Doctor bound to account 
for/consider the ending of 
the partnership as a 
constructive trustee for 
the benefit  he received 
via the new lease.  
 
KEY:  
 



 
 
 
 

 

A) A fiduciary should 
not get into a 
situation where his 
personal obligation 
conflicts with his 
fiduciary 
obligation.  

B) Fiduciary must 
account for any 
profit obtained by 
use of his fiduciary 
position of 
knowledge.  

Partner-Partner  Birchnell v Equity Trustees  
Agent- Principle (Real 
estate Agent)  
 

- Informed consent 

McKenzie v McDonald 1927  
Ø Widow wanted to sell farm and buy 

in Melbourne  
Ø Real estate agent said to swap 

properties  
Ø Swap was not of equal value and 

Widow had property under-valued 
while his was over-valued.  

A fiduciary should not 
deal with anyone he owes 
a duty to, UNLESS there is 
informed consent.  
 
To attain consent the 
client must have been 
properly informed to the 
value of both properties.  

Agent- Employee Reading v R 1949 
Ø Reading (sergeant in british army)  
Ø Stationed in Egypt  
Ø R used position to allow trucks to 

go through security points 
 
 
 

Improper use of position  
 
Breach of fiduciary duty 
owed to Crown.  
 
Accountable to Crown for 
full amount of bribes 
received.  



 
 

 
 

SCOPE OF LIABILITY 
 

• Now we established the category, it is important to understand if It was within the 
scope of the fiduciaries duty which were undertaken.  

 
Definition:  
 

Ø It is a question of fact and dependant on the circumstances of each case, as to 
whether the duties undertaken are within a fiduciary obligation.  
News v Australian Rugby Football League 1996 

Ø The relationship between the parties must be examined to understand the scope of 
the fiduciary obligation owed by the fiduciary  
Boardman v Phipps 1967/ HPI v USSC 1984 

 
 
Example: Consul Developments v DPC Estate 1975 ( in detail above) 
 

Ø The employee could not compete in the legal field of employment but he could 
compete in another area. 

 
Ø APPLICATION:  
Ø Look at the terms of the agreement, past cases above as to what you would expect 

from this type of relationship etc 
 
 
 

 
 

NOT a pre-existing category?? 
 
Hospital Products Ltd v United States Surgical Corporation 1984 
 

Ø A fiduciary obligation is based on trust and confidence whereby a fiduciary 
undertakes work on behalf of another’s and their interests.  
 

Courts will look at:  
  

ü If they have undertaken work for another person? 
ü If that work has involved a power or discretion which impacts the interest 

of that other person (practical or legal sense)  
ü That other person is potentially vulnerable to that fiduciary due to these 

powers/discretion over him  
ü and as a result, may suffer a detriment.  



 
CAN THE FIDUICARY ARGUE INFORMED CONSENT? 

 
 

Definition:  
 
A fiduciary may avoid liability for a breach of their duties, providing they can prove they 
obtained informed consent from the party they owed the duty to. 
 
Informed consent means, the consent has been freely given after all relevant circumstances 
and material which may impact the decision has been completely disclosed.  
 

 
 
 
 

McKenzie v McDonald 1927  
 

Ø Widow wanted to sell farm and buy in 
Melbourne  

Ø Real estate agent said to swap properties  
Ø Swap was not of equal value and Widow 

had property under-valued while his was 
over-valued.  

o RULE:  
o A fiduciary should not deal with anyone 

he owes a duty to, UNLESS there is 
informed consent.  

 
o To attain consent the client must have 

been properly informed to the value of 
both properties.  

• It must be fully informed consent from all trustees and beneficiaries – Boardman v Phipps 
1967  
 

• It must be fully informed consent from a company’s shareholders via a general meeting (for 
director to escape liablity)- Regal Hastings v Gulliver 1967 

 
• The party which the fiduciary owes their duty to may obtain independent skilled advice- 

Maguire v Makaronis 1997  
 
 
Note- if trustee and beneficiary look at implied duties from TRUST booklet pages 20-21 


