
TRUSTEE DUTIES 
 

Ø A trustee must exercise his or her powers both in good faith and for a proper purpose: 
Doctrine of a trustees Powers  
 

Ø If the instrument is silent, duties will be implied; Byrnes v Kendle 2011 (despite being 
silent HC held statutory duties and implied duties in equity must be followed by trustee) 
 

Ø Duties and Powers mentioned in the Trustee Act 1925 NSW – Part 2, Division 2   
 

Positive Duties 
Duties which must be done. 

Negative Duties  
Duties which Trustee must be refrain from 
doing. 

 
Default= breach 

 
Duty:  Explanation:  Authority:  

Know terms Must acquaint himself with terms of 
tryst, in 
documents/deeds/nature/circumstances 
of trust.  

 

Carry out terms Must adhere to and carry out terms of 
trust rigidly.  

• “in all things, great 
and small, important 
and seemingly 
unimportant” 

• Eg: court may 
authorise trustee to 
sell or postpone from 
selling if they believe 
it necessary: Trustee 
Act 1925 NSW – 
section 81 s 2 (a) and 
(b).    

No 
question/deny 

Do not impeach the validity of trust 
instrument or rights of beneficiary.  

 

Impartial  To act impartially between beneficiaries.   
Invest  To Invest in trust funds properly as 

according to instrument or law.  
Ø Trustee Act 1925 

NSW – Part 2, Division 
2  section 14 A 2 a 
and B, requires the 
trustee to use care, 
diligence and skill as 
per the duty of 
investment.  



 
Account 
management/full 
information 

To keep and render proper accounts and 
to give full information when required 
by beneficiaries  

• As per Trustee Act 
1925 NSW – section 
51  

Reasonable Care  To exercise reasonable care in 
management of trust business and to 
exercise same diligence and prudence as 
“an ordinary prudent man of business 
would have exercised in conducting his 
own business.  

• Charitable 
Corporation v Sutton 
1742 

No powers used 
unless trust says 
so 

Not to delegate powers/duties unless 
permitted by trust instrument or statute 
or “to do ministerial act involving no 
exercise of discretion”  
 
 

Trustee Act 1925 NSW – 
section 53 - may employ an 
agent to do it for them.  
 
Note: The Trustee Act ss. 
58, 60 offers some 
protection to trustees 
when certain payments 
are made (under powers 
of attorney, after 
advertisement for claims 
etc). 
•  

Consent from 
other trustees  

Failure to obtain consent from other 
trustees is a breach of trust.  

• Boardman v Phipps 
1967 

Personal benefit 
not permitted  

Not to deal with trust property for 
his/her own benefit or make a profit 

 A trustee must not profit 
from his or her trusteeship 
Rule of equity (basis- 
avoid conflict of person 
interest) 
 
• Boardman v Phipps 

1967 
Gratuitously  
 
 
 
 
 

To act gratuitously (needlessly) unless 
otherwise stated in the terms of the 
trust.  
 
Can only get a remuneration 
(wage/payment) if instrument says so, if 
T and B agree, if court allow it pursuant 
to Trustee Act 1925 NSW s81.  
 

A trustee must not profit 
fron his or her trusteeship 
• Rule of equity (basis- 

avoid conflict of 
person interest) 

Purchase 
property  

Cannot purchase trust property either 
for himself of co-trustees except with 
consent of all beneficaries/court.  

Boardman v Phipps 1967 



 
EXCEPTIONS/REMEDIES 

 
ü A trustee can 

be exempt 
from duties if 
all B’s agree 
or by court.  

ü B’s must be 
(Sui juris aka 
have 
capacity and 
absolutely 
entitled)   

Beneficiary Worried:  
§ Any B who reasonably believes a 

trustee is about to do an act which 
is unauthorised and against the 
trust instrument/statute/equitable 
principles, can apply for an 
injunction to restrain the trustee.  

§ Balls v Strutt 1841 

Courts powers to relieve: 
§ Statutory jurisdiction 

via the court has an 
ability to wholly/partly 
relieve a trustee from 
the consequences of a 
breach.  

§ Only when they have 
“acted honestly, 
reasonably and ought 
fairly to be excused for 
the breach of Trust 
and for omitting to 
obtain the direction of 
the Court”   

§ Trustee Act NSW 1925, 
section 85  

 
 

TRUSTEE POWERS 
(note- duty is non discretionary they must do it)  

*Object= beneficiary  
 

§ Identify nature/effect of a power by looking at the construction of the instrument which 
confers to the power 

Hourigan v Trustees Executors and Agency Co Ltd 1934 

Trust Power (compulsory) 
 

(trustee is directed/obliged to 
exercise that power)  

Mere/Bare Powers (discretionary) 
 

(trustee is authorised but not obliged to exercise a power) 

§ Under fiduciary 
obligation to do so. 

§ Eg- A (trustee) may 
appoint either C, D or E 
to become the holder of 
the estate.  

§ Yes discretionary BUT he 
MUST do it.  

§ The B’s (object) cannot demand that it must be done.  

§ The “object” 
(beneficiaries) can 
compel the trustee to 
administer it properly, 
they also have a right to 
be considered.  

§ Gartside v IRC 1968 

Duty with a discretionary power  
§ When a trust instrument gives the trustee a bare 

power, there are duties attached.  
§ BREACH: failure to act honestly in exercise of his/her 

discretion (Partridge v Equity Trustees Executors and 
Agency Co Ltd 1947) 

REMEMBER:  



 
§ What Court Looks At:  
§ When looking at the use of discretionary power, it 

does not matter if the trustees decision was 
accurate/efficient or beneficial.   

§ The court will look at if the discretion has actually 
been used or not.  

§ EG: Re Londonderrys Settlemt 1965  
§ B’s could not discover or inspect documents which 

stated why trustees used their discretion. Court 
stated the documents were private/confidential to 
the trustees.  

§ Assessed on circumstances of every case. 
 

§ Bone Fide Presumption 
§ The trustee has the advantage of being presumed as 

acting bona fide (honestly) when using discretion.  
§ This can be proven otherwise and the onus will lie on 

the party trying to disprove it (usually beneficiary)  
§ Garrett v Noble 1834 

 
 

TEST: Duties attached to discretionary power 
§ A) to “act honestly and in good faith”  

- mere carelessness will not disprove “good faith”.  
Jones v Gordon 1877 
 

§ B) To “act upon genuine consideration” aka the 
“exercise of an active discretion and to take an 
informed view of whether to exercise the discretion 
or not”.  Patridge v Equity Trustees Executors and 
Agency Co Ltd 1947 
 

§ C) to exercise power with due consideration for the 
purpose for which it was conferred and not for an 
ulterior purpose.  
 

§ Eg- trustee made out they would exercise the power 
of advancement but the real objective was to benefit 
the B’s father. Re Paulings Settlement Trusts  (no 1) 
1964  
 

§ **NOTE: MORE THAN 1 TRUSTEE?  
§ If the instrument appoints more than 1 trustee, then 

all must abide by the powers.  
§ Actions of the majority of the trustees can all agree 

and act upon it, and this will not bind the minority 
who didn’t.  

§ Trustee Act 1925 NSW- s 49 
 
 



 
 
 
 

DUTIES COUPLED WITH A POWER  
(an imperative duty + a discretionary power)  

 
 
 

INDEMNITY  
 

Trustee Act 1925 NSW- section 59 (4)  
Ø A trustee may reimburse him or herself or pay or discharge out of the trust property, all 

expenses incurred in or about the execution of his or her duties or powers.  
Ø Indemnity includes all expenses incurred properly by a trustee.  

 
Example: Authority:  

 
if a new trustee is appointed, those costs 
in doing so will be from the trust fund. 

Harvey v Olliver 1887 

Damages and costs awarded to a third 
party in action against the trustee as the 
legal owner of the property  

Re Raybould 1900 

Liabilities incurred by carrying out 
business as authorised by trust 
instrument  

Vacuum Oil Co P/L v Wiltshire 1945  

Costs of taking or defending legal 
proceedings in respect of trust.  

 

 
 
 
 

RE Hammond 1903:  
Ø If the trust instrument imposes a duty on the trustee to sell real property coupled with a 

discretionary power to postpone sale, the court will not interfere with the timing/mode of 
sale.  

Ø AKA The court will compel the duty to be performed but not influence or interfere about 
how the duty is carried out (as up to their discretion).  

 
RE Allen-Meyricks Will trust 1966 (two or more trustees)  
Ø Facts: trustees of a will had discretion to pay annual income to testarix’s husband, if they 

didn’t do it, they had to hold the income on trust for two named beneficiaries. The couldn’t 
agree whether they should pay the husband.  

Ø Rule: If the trustee cannot agree upon the power, the imperative duty must be followed.  



PROTECTION IN EQUITY – avoid abuse of indemnity  
 

Re Beddoes 1893  
- Trustee denied indemnity for expenses after he had seriously depleted assets of the 

trust during litigation, despite being advised prospects of success were hopeless.  
Ø The argument is: what is “properly”?  

 
Re Gatsios Holdings v Nick Kritharas Holdings 2002  
-  it is argued that the purpose of indemnity is support the doctrine of powers and that a 
trustee should be acting in good faith and for a proper purpose.  
- RULE: that being, a trustee should only not be indemnified if it is a result of a breach of 
trust or criminal activity.  

 
 

LIABILITY  
(remember: this is a fiduciary relationship and court will do their best to ensure this is upheld by 

trustee, a failure amounts to a breach) 
 

When will a breach arise?  
A).    a positive act (commission) eg- making of unauthorised investment.  
B).    a failure to act (omission) eg- failure to convert the trust property into an authorised investment 
when they trust instrument so requires.  
 
• It will extend to losses caused directly and indirectly to the trust property- Elders Trustee and 

Executor v EG Reeces 1987  
 
 
 
    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 

RE Bahin v Hughes (not in weekly notes)  
 

- Where two or more trustees are responsible for a breach, their liability is JOINT 
AND NOT SEVERAL.  

- Others will be liable if they even didn’t know about the breach of the other 
trustee.  
 

Chillingworth v Chambers 1896  
  

- A beneficiary who consented to a breach, cant obtain relief against the trustee.  
- DEFENCE for trustee= consent or acquiescence (submission). 



BENEFICARIES & TERMINATION OF A TRUST 
 
 

What Type of Trust is it? 
 

RULE: Under any trust type B can commence proceedings to compel trustee to perform duties or 
protect beneficial interests – Bartlett v Bartlett 1845  
 
RULE: Under any type of trust, B can apply to have an injunction enforced to restrain a breach of 
the trust – Wylde v Attorney- General 1948 
 
RULE: Under a fixed trust courts will allow B to trace the actual trust property, if converted to 
trustee or to a third party, they can apply to the court to have it returned.  
This is a proprietary remedy, but can be applied in discretionary trusts when necessary to preserve 
property. “when a plaintiff traces what happened to his property… in order to retain his beneficial 
interest” – Boscawen v Bajwa 1995 

 
FIXED TRUST 
-  each beneficiary receives a fixed 
known amount and has an equitable 
interest.  

DISCRETIONARY TRUST 
- trustee has flexibility in selecting 
whom may benefit and by how 
much. 

HYBRID 
TRUST 
- a mix of 
both of 
these two 
trusts.  

- B has an equitable proprietary right.  - B has a personal equity. - B right 
depends 
on nature 
of 
entitlement 
under trust 
deed.  

B can demand property and terminate 
trust (legal interest) (no active duties):  
 
B who has a proprietary interest under 
fixed trust can extinguish trust as per 
Saunders v Vautier 1841  
- all Bs must:  
 
* be sui juris (legally entitled to hold 
property and of sound mind)  
* join together and agree to terminate  
*must be no active duties for trustee to 
partake in 
* Class of B’s must be closed and not to 
be appointed. 
  

B can terminate trust:  
 
B are allowed to terminate a 
discretionary trust, but only after 
it was proven that:  
 
*All B’s were identified and sui 
juris  
* Class of objects were closed  
*All B’s agreed  
*trustee holds a power of 
appointment, that being, must 
distribute the income to at least 
one beneficiary (strengthened B 
case) 
 
- Sir Moses Montefiore Jewish 
Home v Howell & Co 1984  

 



Example – if Aunty is Trustee, but I am 
perfectly capable of having property, 
why should I not have it?  
 
**NOTE- at time of case applied sui 
generis (one of a kind and sole B), 
TODAY we can have multiple B as long 
as they agree- Gosling v Gosling 1859 
 
B can demand possession (active 
duties):  
 
- If there are active duties, for example 
to manage land held on trust, then the 
B life tenant has no right of possession.  
- B may be given possession (no legal 
title as that vests with trustee still) for 
security, that being for example that 
they agree to maintain the property in 
good order etc.  
 
 

 
 

 


