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TOPIC 8: STATUTORY FORMALITIES AND COMPLETE
CONSTITUTION OF EXPRESS TRUSTS

STATUTORY ‘WRITING PROVISIONS’

GENERAL

- No requirement that trusts be set up by way of deed, but most of them do need to be in writing
- No writing requirement if dealing with personal property that is not a subsisting equitable interest

- Section 53 cannot be used to cloak a fraud so courts must take care to consider the circumstances in
which the claim is being raised

e Person to whom land is conveyed as trustee, and knows it was so conveyed, cannot deny the
trust (Rochefoucauld v Boustead; Bannister v Bannister; Last v Rosenfeld; Re Marlborough)

Writing also provides a prima facie intention of deliberate action to create a trust (intention)

PLA SECTION 53

- (1): Subject to the provisions of this Act with respect to the creation of interests in land by parol

- (a) No interest in land can be created or disposed of except by writing, signed by the creator /
conveyor / his agent or by will, or by operation of law

e Includes both legal and equitable interests in land (legal interest must be by deed per s 52)
(Adamson v Hayes: Oral pooling agreement with shares)

e Must be in writing at the time the trust is created (Gardner v Rowe)
e Disposition is any act to get rid of an existing interest and includes:

= Declaration of trust over land (Comptroller of Stamps v Howard-Smith: Request to pay
out of my shares at your discretion to the persons below)

o NB: If declaration of trust over legal interest in land, (a) does not apply because
(b) does

=  Transfer
= Direction
e Executory trusts:

= Creation includes:
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