
SUMMARY DISPOSAL 

 

A Introduction 

• Different ways of concluding proceedings: 

o Court decision and orders 

o Settlement – encouraged by offers of compromise and Calderbank letters 

o Summary disposal – summary judgement and summary dismissal 

• Summary disposal – label used to describe applications to the court that result in 

proceedings being concluded before a trial 

• Can be the result of:  

o Applications to strike out pleadings (discussed at p 111) 

o Default judgements 

o Summary judgements 

o Summary dismissal 

o Want of prosecution 

 

B Default Judgements 

• Applies to proceedings commenced by statement of claim 

• D is ‘in default’ (UCPR r 16.2) because: 

o D failed to file a defence within 28 days 

o D fails to file any affidavit verifying defence 

o Defence has been ordered by the court to be struck out 

• Effect is the same as a judgement given after a trial (res judicata will then apply – p. 118) 

o Cannot be appealed but can apply to ‘set aside’ the judgement – p. 197 

• If liquidated claim (amount claimed is known or can be determined by a formula): 

o P needs to file a Notice of Motion and an affidavit in support – UCPR r 16.6 

o Entry of a default judgement occurs when it is recorded on the court registry’s 

computer system or registrar signs and seals a form  

o Signed and dated copy of the judgement must be sent to the P 

• If unliquidated claim (including damages claim): 

o Case is case-managed, and time allowed for filing of a defence depends on 

complexity of the case 



o If default judgement entered, quantum of damages must be assessed 



 UNIFORM CIVIL PROCEDURE RULES 2005 (NSW) 

Part 16 – Default judgment 

 

16.1 Application of Part  

This Part applies to proceedings commenced by statement of claim. 

 

16.2 Definition of "in default"  

(1) A defendant is "in default" for the purposes of this Part:  

(a) if the defendant fails to file a defence within the time limited by rule 

14.3 (1) or within such further time as the court allows, or 

(b) if the defendant fails to file any affidavit verifying his or her defence in 

accordance with any requirement of these rules, or 

(c) if, the defendant having duly filed a defence, the court orders the 

defence to be struck out. 

(2) Despite subrule (1), a defendant is not in default if the defendant:  

(a) has made a payment towards a liquidated claim under rule 6.17, or 

(b) has filed an acknowledgment of claim under rule 20.34, or 

(c) has filed a defence after the time limited by these rules or allowed by 

the court, but before a default judgment is given against the defendant. 

 

16.3 Procedure where defendant in default  

(1) If a defendant is in default, the plaintiff:  

(a) may apply for judgment to be given under this Part, according to the 

nature of his or her claim for relief, against the defendant in default, and 

(b) may carry on the proceedings against any other party to the 

proceedings. 

(1A) Unless the court otherwise orders, an application under this rule:  

(a) may be dealt with in the absence of the parties, and 

(b) need not be served on the defendant. 

(2) Unless the court orders otherwise, an application for judgment to be given 

under this Part must be accompanied by:  

(a) an affidavit of service of the statement of claim ("the affidavit of 

service"), and 

(b) an affidavit in support of the application ("the affidavit in support"). 

(3) An affidavit of service is unnecessary in relation to a statement of claim whose 

service has been effected by the Local Court under rule 10.1 (2). 

(4) Unless the court orders otherwise, an affidavit in support is valid for the 

purposes of an application only if it has been sworn within 14 days before the date 

on which the application is filed. 

 

16.6 Default judgment on debt or liquidated claim 

(1) If the plaintiff's claim against a defendant in default is for a debt or liquidated 

claim or for a claim for unliquidated damages of the kind referred to in rule 14.13 

(2), judgment may be given for the plaintiff against the defendant for:  



 

(a) a sum not exceeding the sum claimed, and 

(b) interest up to judgment, and 

(c) costs. 

(2) The relevant affidavit in support:  

(a) must state the amount due to the plaintiff, in respect of the cause of 

action for which the proceedings were commenced, as at the time the 

originating process was filed, and 

(b) must give particulars of any reduction of that amount, and costs, as a 

consequence of any payments made, or credits accrued, since the time the 

originating process was filed, and 

(c) must state the source of the deponent's knowledge of the matters stated 

in the affidavit concerning the debt or debts, and 

(d) must state the amount claimed by way of interest, and 

(e) must state whether costs are claimed and, if so, how much is claimed for 

costs, indicating:  

(i) how much is claimed on account of professional costs (not 

exceeding the amount fixed by the regulations made for the 

purposes of section 59 of the Legal Profession Uniform Law 

Application Act 2014), and 

(ii) how much is claimed on account of filing fees, and 

(iii) how much is claimed on account of the costs of serving the 

originating process, and 

(f) must state when and how the originating process was served on the 

defendant. 

 

16.7 Default judgment on claim for unliquidated damages  

(1) If the plaintiff's claim against a defendant in default is for unliquidated 

damages only, judgment may be given for the plaintiff against the defendant for 

damages to be assessed and for costs.  

(2) The relevant affidavit in support:  

(a) must state that the matter has not been settled with the defendant, and 

(b) must state the source of the deponent's knowledge of the matters stated 

in the affidavit concerning the claim, and 

(c) must state whether costs are claimed and, if so, how much is claimed for 

costs, indicating:  

(i) how much is claimed on account of professional costs (not 

exceeding the amount fixed by the regulations made for the 

purposes of section 59 of the Legal Profession Uniform Law 

Application Act 2014), and 

(ii) how much is claimed on account of filing fees, and 

(iii) how much is claimed on account of the costs of serving the 

originating process, and 



 

(d) must state when and how the originating process was served on the 

defendant. 

 

16.8 Default judgment on mixed claims  

(1) If the plaintiff's claim against a defendant in default includes any 2 or more of 

the claims referred to in this Part, and no other claim, judgment may be given for 

the plaintiff against the defendant on any of those claims as if it were the plaintiff's 

only claim for relief against that defendant. 

(2) In the case of two or more such claims, the relevant affidavit in support must 

comply with the requirements of this Part in relation to each of those claims. 

 

Division 4 – Setting aside and variation of judgments 

36.15 General power to set aside judgment or order 

(1) A judgment or order of the court in any proceedings may, on sufficient cause 

being shown, be set aside by order of the court if the judgment was given or 

entered, or the order was made, irregularly, illegally or against good faith. 

(2) A judgment or order of the court in any proceedings may be set aside by order 

of the court if the parties to the proceedings consent. 

 

36.16 Further power to set aside or vary judgment or order  

(1) The court may set aside or vary a judgment or order if notice of motion for the 

setting aside or variation is filed before entry of the judgment or order. 

(2) The court may set aside or vary a judgment or order after it has been entered if:  

(a) it is a default judgment (other than a default judgment given in open 

court), or 

(b) it has been given or made in the absence of a party, whether or not the 

absent party had notice of the relevant hearing or of the application for the 

judgment or order, or 

(c) in the case of proceedings for possession of land, it has been given or 

made in the absence of a person whom the court has ordered to be added as 

a defendant, whether or not the absent person had notice of the relevant 

hearing or of the application for the judgment or order. 

(3) In addition to its powers under subrules (1) and (2), the court may set aside or 

vary any judgment or order except so far as it:  

(a) determines any claim for relief, or determines any question (whether of 

fact or law or both) arising on any claim for relief, or 

(b) dismisses proceedings, or dismisses proceedings so far as concerns the 

whole or any part of any claim for relief. 

(3A) If notice of motion for the setting aside or variation of a judgment or order is 

filed within 14 days after the judgment or order is entered, the court may determine 

the matter, and (if appropriate) set aside or vary the judgment or order under 

subrule (1), as if the judgment or order had not been entered. 



 

• If the P has a cause of action against x whose trading name is y, the D should be listed as 

“x trading as y” 

o UCPR r 7.19 – persons are to sue and be sued in their own names and not under 

any business name 

o P cannot get a default judgement before amendment is made to change the D from 

the business name to D’s own name – UCPR r 7.22 

• If D has no defence or no reasonable prospects of success they should do the following to 

avoid a default judgement (and paying costs of other side in obtaining it): 

o File a Notice of Payment after paying the whole amount claimed by the P – r 6.17 

o File an Acknowledgement of Claim – judgement will be entered for P – r 20.43 

 

1 Setting Aside a Default Judgement 

• On an application to set aside a default judgement, the D must explain the delay in filing 

a defence and show that there is a defence to the claim that has merit 

 

Dunwoodie v Teachers Mutual Bank (2014) 

NSWCA 

Facts 

● Bank had a policy to cash checks even if money was not in the account 

● D threatened by gang to withdraw 60k and did 

● TMB applies for default judgment because of long delay  

● D claims duress, mental health for delay, relying on fraud and Contracts Review Act  

Issue Could the default judgement be set aside? 

Held 

● Proposed fraud and duress defences are not fairly arguable in law 

● Matter remitted back to trial court to hear and determine the application to set aside the 

default judgment on the basis that there is an arguable case for relief under Contracts 

Review Act – delay may not be big issue when focusing on principle of justice 

(3B) Within 14 days after a judgment or order is entered, the court may of its own 

motion set aside or vary the judgment or order as if the judgment or order had not 

been entered. 

(3C) Despite rule 1.12, the court may not extend the time limited by subrule (3A) 

or (3B). 

(4) Nothing in this rule affects any other power of the court to set aside or vary a 

judgment or order. 



C Summary Judgement 

• A P can seek summary judgement against a D who has filed a defence that:  

o Does not reveal a valid defence to P’s claim, or 

o Is only in regard to the amount of damages claimed 

• Deprives a party of its hearing on the merits 

• Proceedings can only be summarily dismissed if the claim or defence is ‘so obviously 

untenable that it cannot possibly succeed’ or is ‘manifestly groundless’ 

o Dey v Victoria Railways Commissioners (1949) 

• Jurisdiction to terminate an action is to be ‘sparingly employed and is not to be used 

except in a clear case…’ 

o General Steel Industries v Commissioner for Railways (1964) 

• Application must be supported by an affidavit from the P verifying facts on which the 

application is based – must have belief (not opinion) that D does not have a valid defence  

 

Cosmos E-C Commerce v Bidwell (2005) 

NSWCA 

Facts ● The matter concerned an oral contract 

Issue Could P have a summary judgement awarded? 

Held ● No – the material was not clear and definite enough to justify a summary judgement 

 

UNIFORM CIVIL PROCEDURE RULES 2005 (NSW) 

Part 13 – Summary disposal 

 

13.1 Summary judgment  

(1) If, on application by the plaintiff in relation to the plaintiff's claim for relief or 

any part of the plaintiff's claim for relief:  

(a) there is evidence of the facts on which the claim or part of the claim is 

based, and 

(b) there is evidence, given by the plaintiff or by some responsible person, 

that, in the belief of the person giving the evidence, the defendant has no 

defence to the claim or part of the claim, or no defence except as to the 

amount of any damages claimed, 

the court may give such judgment for the plaintiff, or make such order on the claim 

or that part of the claim, as the case requires. 

(2) Without limiting subrule (1), the court may give judgment for the plaintiff for 

damages to be assessed. 

(3) In this rule, a reference to "damages" includes a reference to the value of 

goods. 



D  Summary Dismissal 

• D can seek an order that the proceedings be dismissed on the basis that:  

o they are frivolous or vexatious  

o there is no reasonable cause of action disclosed 

o proceedings are an abuse of process 

• Test is based on P’s pleading disclosing no reasonable cause of action – similar to that 

applying for summary judgement 

 

 

 

Van Der Lee v NSW (2002) 

NSWCA 

Facts 

● Claimants sought orders that cross-claims be stayed or dismissed as an abuse of process 

(UCPR r 13.4(1)(c)) because there was evidence that the predominant purpose of the 

proceedings against the claimants was not to recover damages but to compel 

contribution to settlement 

Issue Was this purpose made out, and if so, was it an abuse of process? 

Held 

● Court not satisfied that such a “predominant purpose” exists – even if this were the 

predominant purpose, it would not necessarily constitute an abuse of process  

● Question is whether the predominant purpose is to gain a “collateral advantage” rather 

than for a purpose for which the proceedings were designed and exist; or alternatively, 

to obtain a benefit not “reasonably related” to an order that could be obtained in the 

proceedings  

● Onus is on the claimant for summary dismissal – not discharged in this case 

UNIFORM CIVIL PROCEDURE RULES 2005 (NSW) 

 

13.4 Frivolous and vexatious proceedings  

(1) If in any proceedings it appears to the court that in relation to the proceedings 

generally or in relation to any claim for relief in the proceedings:  

(a) the proceedings are frivolous or vexatious, or 

(b) no reasonable cause of action is disclosed, or 

(c) the proceedings are an abuse of the process of the court, 

the court may order that the proceedings be dismissed generally or in relation to 

that claim. 

(2) The court may receive evidence on the hearing of an application for an order 

under subrule (1). 



Fawcett v Cameron (2007) 

NSWSC 

Facts 
● P suffered serious injury by faulty fireworks and sued several D’s (related companies) 

● D’s filed a NOM to summarily dismiss the proceedings against them under r 3.14(1)(c)  

Issue Was abuse of process made out? 

Held 

● Not satisfied that in relation to any one of the companies, giving the P his day in court 

would be an improper use of the machinery of the Court or “would clearly inflict 

unnecessary injustice upon the opposite party” (Cox v Journeaux) 

● On the accepted facts, it is possible for P to succeed against any of the companies 

● Proceedings not commenced for improper purpose 

●  3 categories of abuse of procedure (although categories remain open):  

○ Court’s procedure are invoked for an illegitimate purpose;  

○ Use of the court’s procedures is unjustifiably oppressive to one of the parties; or  

○ Use of the court’s procedures would bring administration of justice into 

disrepute 

● Principle is that the D must show that there is no possibility that there could be a good 

cause of action consistent with the pleadings and the facts – e.g. an absolute statutory 

defence or a second action seeking to re-litigate an identical issue  

 

• Standard for summary judgement or summary dismissal lessened in Federal Court 

o FCA s 31A – judgement may be entered where party has no reasonable prospects 

of successfully prosecuting or defending the proceedings 

 

E Want of Prosecution 

• Court has discretion to dismiss proceedings, strike out defence, or make any fit order 

 

UNIFORM CIVIL PROCEDURE RULES 2005 (NSW) 

 

12.7 Dismissal of proceedings etc for want of due despatch  

(1) If a plaintiff does not prosecute the proceedings with due despatch, the court 

may order that the proceedings be dismissed or make such other order as the court 

thinks fit. 

(2) If the defendant does not conduct the defence with due despatch, the court may 

strike out the defence, either in whole or in part, or make such other order as the 

court thinks fit. 



• Overriding purpose principles relevant to court’s decision 

 

Building Insurers’ Guarantee v Touma (2010) 

NSWSC 

Facts 

● Touma (D) was sued for building defective houses 

● He failed to conduct several steps and kept seeking adjournments for lame excuses 

● P filed a motion to strike out D’s defence under UCPR r 12.7(2) 

Issue Could D’s defence be struck out? 

Held 

● Yes - UCPR r 12.7(2) grounds made out, also informed by CPA 56, 59, 61 

● Issue distils to what is just in the circumstances – need to strike a balance between the 

competing interests of P and D 

● P had not attended to his side of the litigation in a timely way and disregarded his 

obligation to conform to directions made 

 

• P can bring fresh proceedings after summary dismissal for want of prosecution 

• Defence of res judicata or issue estoppel does not apply because it only applies to prior 

decisions made on the merits and not on a question of procedure 

• P should be aware of the statute of limitation 

• Alternative to issuing fresh proceedings is for the unsuccessful party to appeal the order 

for summary disposal 

 

 

 

CIVIL PROCEDURE ACT 2005 (NSW) 

 

91 Effect of dismissal of proceedings  

(1) Dismissal of:  

(a) any proceedings, either generally or in relation to any cause of action, or 

(b) the whole or any part of a claim for relief in any proceedings, 

does not, subject to the terms on which any order for dismissal was made, prevent the 

plaintiff from bringing fresh proceedings or claiming the same relief in fresh proceedings. 

(2) Despite subsection (1), if, following a determination on the merits in any proceedings, 

the court dismisses the proceedings, or any claim for relief in the proceedings, the plaintiff 

is not entitled to claim any relief in respect of the same cause of action in any subsequent 

proceedings commenced in that or any other court. 
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