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Topic 1 
 
Sentencing options 
S39. 2- 

a) With or without making a spent conviction order, under part 6 impose no sentence 
and order the release of the offender; or 

b) With or without making a spent conviction order, under part 7 impose a CRO and 
order the release of the offender; or 

c) With or without making a spent conviction order, under Part 8 impose a fine and 
order the release of the offender (unless an order under section 58 is made); or 

d) With or without making a spent conviction order, under Part 9 impose a CBO and 
order the release of the offender; or 

e) Under Part 10 impose an ISO and order the release of the offender; or 
f) Under Part 11 impose suspended imprisonment and order the release of the 

offender; or 
g) Under Part 12 impose CSI and order the release of the offender; or 
h) Under Part 13 impose a term of imprisonment 

 
 
 
 
 
 
 



Topic 2 
Punishment and its justifications 
A theoretical perspective 
 
Sentencing: 

- The administration of a punishment 
- Most significant public function of the CJS 
- Community safety: utilitarians 
- Symbolic: 

• Public declaration of our views of offenders and their offences 
• Just must not only be done, it must be seen to be done 

 
Punishment 

- Can never be the same thing 
- Hopes to stop a behaviour/act from progressing 
- Should be delivered where it maximises good – when someone commits offences 

and where it is effective to punish 
- Only justified if the benefits outweigh the cost 

 
What sort of punishment 

- Utilitarian – “that which is effective” 
- Retributive – “that which is proportional” 
- Now, it is either time or finance based 

 
Who should be punished? 

- Only those who have committed an offence (minimal retributivism and may allow 
for mercy); or 

- All who have committed an offence (maximal retributivism and excludes mercy) 
 
Hart: the legal perspective 

- There must be pain or consequence normally considered unpleasant 
- If something is pleasant to the individual but not to others, then it is considered 

punishment 
- It must be for an offence against legal rules 
- It must be intentionally administered by human being other than by the offender 
- Pain and suffering an offender feels is not punishment (i.e. Mother kills kid in car 

crash, her pain and suffering is not a punishment) 
- It must be imposed and administered by a legal system against which the offence is 

committed – this excludes vigilantes and private individuals 
- There are moral limitations: ex. Exclusion of corporal and capital punishment in Aus. 

 
Psychological Perspective 

- An act or event which contingent upon a behaviour occurring reduces the 
frequency of that behaviour 

- Punishment reduces the frequency or intensity of a behaviour occurring 



- If the behaviour doesn’t decrease, it is either not punishment or the punishment is 
not being delivered effectively 

- Punishment can have a vicarious or modelling effect – it reduces the intensity of 
frequency of behaviours of others 

 
Punishment as disapproval 

- An alternative view is that punishment is an expression of disapproval 
 
Why punish? 

- Punishment involves the deliberate infliction of harm on another 
- The justifications are either backward looking – retributions 
- Forward looking – utilitarian 
- Punishment should be delivered to maximise good 
- If the probability of getting caught is small, it is argued that punishment should be 

greater 
- If the temptation is large, punishment should be greater 

 
Utilitarian principles 

- General moral theory 
- Two major themes – the consequences of our actions need to be morally justified 

and/or maximisation of utility is justified 
- Considered the basis of the modern liberal state – that the state should act to 

maximise the benefits of its citizens 
 
The principles 

- Greatest good for the greatest number 
- Social utility is a necessary and sufficient condition 
- Punishment determined by how much good it would provide 
- Good or social utility achieved by punishment acting to prevent crime 

 
Quantum of punishment 

- Determined by: 
• Extent – the numbers involved 
• Intensity – the effect 
• Certainty – the probability 

 
Utilitarian perspective 

- Looks forward – punishment to reduce or prevent crime 
 
Crime prevention – does it reduce/prevent? 

- Individual deterrence 
• Punishment in the psychological sense – it aims to reduce a behaviour 

Ø the principles of punishment are not applied thus weakening the effect 
- General deterrence 

• Vicarious modelling or negative reinforcement – people avoid the unwanted 
behaviour 



Ø Impossible to determine but probably some effect 
- Incapacitation 

• Stopping the opportunity for the behaviour 
Ø Only effective if the truly wicked can be identified and locked up.  

- Correction 
• Treatment of the behaviour 

Ø Effective, but most effective if not imprisonment (with limitations) 
 
Bentham’s five ground when punishment is not warranted 

1. Punishment is groundless 
• It may be groundless because in the particular case no harm was done 
• That the law was not providing utility 
• Or that the action prevented some greater harm 

2. Punishment is inefficacious 
• Circumstances that include the punishment of minors and the insane, as well as 

acts not done intentionally 
3. Punishment is unprofitable 

• The harm being inflicted being greater than the good that accrues to the 
community 

• Includes punishment which has the effect of generally increasing harm to the 
community – for example, severe punishment of sex offenders may result in 
reduction of reporting which results in an increase in victimisation 

4. Punishment is needless 
• It utility can be maximised by non-punitive means then punishment cannot be 

justified 
 
Problems with utilitarianism 

- Crime has continued to increase notwithstanding developments in punishment 
- Alternative such as restitution or restorations might be better alternative 
- Justice may not be served 
- Accepts the punishment of the innocent if the greater good is increased 

 
Retribution 

- Focus is on the past and on acts 
- A moral rebalancing of harm in an absolute sense 

 
Retributive justifications 

- People who have committed a crime should be punished 
- People who have not committed a crime should not be punished 
- The harm of the punishment should match the harm of the offence 

 
Retributive problems 

- Determining the quantum – what should be punishment 
- Equivalence or balance 
- Proportionality – the sentence should be proportional to the offence 



- Proportionality may not take into account other issues such as culpability, 
motivation and harm 

- Unintended harm – if an innocent is harmed by a punishment that punishment must 
be unjust 

- Moral justification 
- Hypocritical – it assumes total freewill of offender, doesn’t recognise inequality and 

thereby maintains the status quo 
- Revenge – so long as the punishment is authorised 

 
How much punishment? 

- That which is commensurate with the offence 
- Principle of proportionality or commensurability 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


