
• Mistakenly advertised for $66 
• True price in fact $3,854 
• Online error corrected after a few hours 
• A’s (group of friends) purchased more than 1,600 printers 
• Held 
• A’s were aware of the mistake 
• Described as ‘predatory pack hunters’ 
• Knowledge of mistake + unconscionable conduct sufficient for equity to set aside 

contract 
 
Rectification 
Rectification, where available, will amend a contract to give effect to the true intention of 
the parties. In the case of unilateral mistake, rectification will only be ordered where: 
It is established by clear and conceiving proof that at the time of the execution of the 
instrument the relevant party or parties at the case may be had an actual intention as to the 
effect which the instrument would have which was inconsistent with the effect which the 
instrument as executed did have in some clearly identified way.  
The following prerequisites must be establishes: 

• One party must be mistaken about a particular term of the contract 
• The unmistaken party must be aware of the other party’s mistake 
• The unmistaken party must not have drawn the mistake to the other party’s 

attention 
The following elements are also required before rectification will be granted: 

• The unmistaken party must benefit from resisting rectification 
• The unmistaken party must be guilty of some sharp practice or fraud in not 

revealing the mistake 
Even in cases where fraud or sharp practice has not been established, the courts have 
generally required some sort of unconscionable conduct on the part of the unmistaken 
party before rectification will be ordered.  
 
Thomas Bates & Son v Wyndham’s 

• Pre-conditions for rectification for unilateral mistake 
• A erroneously believed document contained a particular term or provision (or did 

not contain such a term/provision); and 
• B was aware of the omission or inclusion and that it was due to a mistake by A; and 
• B has omitted to draw the mistake to A’s notice; and 
• Mistake is calculated to benefit B (arguably) 

 
Non est factum 
Where a party is mistaken about the very nature of the document they are signing, as 
opposed to merely being mistaken about its terms, the defence of non est factum ‘it is not 
my deed’, may be available to relieve them of their obligations. Where successful, a contract 
will be void.  
Three preconditions must be satisfied before this defence can be used due to the impact it 
could have on third parties.  
 



• Has not yet endorsed this 
• But has indicated principal extends beyond purely sexual relationships 

 

Unconscionable conduct 
In common law, unconscionable conduct plays two roles, first in areas such as estoppel, 
unilateral mistake, duress and undue influence. It is an element of another remedy or cause 
of action. The second role is as a discrete ground for setting aside or refusing to enforce a 
transaction.  
Unconscionable conduct is concerned with the abuse of a dominant position by one 
contracting party over a weaker party.  
Courts will provide relief on the grounds of unconscionable conduct where: 

• When D and W entered into the contract, W was under or suffering from a special 
disability or disadvantage in relation to D that adversely affected W’s ability to make 
sensible judgements about their own best interests. (special in the sense that it is 
not a feature common to anyone dealing with D) 

• D was aware, or wilfully ignorant or this situation 
• D took unfair advantage of it in a manner that amounted to victimising W 

All these elements must be present. 
 
Disability or disadvantage 
 
Blomley v Ryan [1956] HCA 81, (1956) 99 CLR 362 

• Sale of a farm 
• Vendor severely affected by drink – alcoholism – and age 
• Court: mere drunkenness not enough  
• BUT 
• … where the court is satisfied that a contract disadvantageous to the party affected 

has been obtained by "drawing him in to drink", or that there has been real 
unfairness in taking advantage of his condition, the contract may be set aside … 

• Relevant factors to consider per Fullagar J:  
• Among them are poverty or need of any kind, sickness, age, sex, infirmity of body or 

mind, drunkenness, illiteracy or lack of education, lack of assistance or explanation 
where assistance or explanation is necessary. The common characteristic seems to 
be that they have the effect of placing one party at a serious disadvantage vis-a-vis 
the other. It does not appear to be essential in all cases that the party at a 
disadvantage should suffer loss or detriment by the bargain. 

 
Knowledge 
It must be established that D has actual or constructive knowledge of W’s special 
disadvantage.  
 
Taking advantage 
D must have exploited their position, to victimise W. it is not essential for the contract to be 
harsh or improvident from W’s perspective. A transaction can be favourable to W without 


