
 

 

QUESTION 1: Does the Competition and Consumer Act ('the Act') apply to the corporation?  

"[Defendant] will argue the Act does not apply because…" 

1. Constitutional Limitations:  

Does the Act apply to corporations? 

• The Act is only limited in it's applicability to corporations governed by the Constitution. If the 

corporation is a foreign corporation, or a corporation formed within and trading within Australia 

(Commonwealth Constitution, s. 51(20)), it falls within the Act's scope.  

• The Act applies to corporations if they are (Competition and Consumer Act ('CCA'), s. 6) -  

o Foreign corporations; or 

o Trading or financial corporations formed within Australia; or 

o Incorporated in a Territory; or  

o The holding company of one of the above.  

Does the Act apply to individuals? 

• The Act also applies to individuals if they engaged in overseas trade with Australia (CCA, s. 6(2)). A 

reference to a corporation includes a reference to natural person (CCA, s. 2(h)).  

2. Overseas Conduct: 

• The Act will extend to corporations engaging in conduct outside Australia by (CCA, s. 5(1)): 

o g) Corporations incorporated in or carrying on a business in Australia; or 

o h) Australian citizens; or  

o i) People ordinarily residing in Australia.  

3. Crown:  

Does the Act apply to the Crown? 

• The Act will apply to the Crown where the Crown is carrying on a business (CCA, ss. 2A-2C): 

The Crown 

• The Crown can be the Commonwealth, States or Territories directly; OR 

• The Crown can be an authority of the Crown (CCA, s. 4): 

o a) A body corporate established under legislation for a State, Territory or Commonwealth purpose; or 

o b) An incorporated company in which the State, Territory, or Commonwealth, or their authority thereof, 

has a controlling interest.  

'Carrying on a business' 

• The Crown/Authority: The question is whether the Crown generally carries on a business, not whether the 

impugned conduct is part of the Crown's business (NT Power v PAWA):  

NT v PAWA  

Facts: 1. PAWA was set up by the NT government to generate and control electricity and water in the NT. NT 
Power wanted to distribute electricity to homes, and requested access to PAWA's electricity to distribute. 
PAWA denied their request.  
2. NT Power complained under CCA, s. 46, claiming the Act bound PAWA because they were the Crown 
'carrying on a business'. 
3. PAWA claimed they were not liable because they were not in the business of giving other companies 
access to their electricity i.e. selling electricity was not part of their core business. 

Held: The Act applies to the Crown, or a Crown authority, if it is generally 'carrying on a business'. PAWA 
was generally carrying on an electricity business. PAWA is not immune.  

 



• Associated parties: A party may receive derivative immunity if it does not interfere with the government's legal 

or equitable rights i.e. makes the Crown's immunity effective (ACCC v Baxter Healthcare):  

ACCC v Baxter Healthcare  

Facts: 1. Baxter tendered to supply sterile fluids to hospitals, but sought to impose a 'bundling' 
condition on purchases.  
2. The ACCC alleged Baxter was taking advantage of their market power in the sterile 
fluid market, and was engaging in exclusive dealing for the purpose of substantially 
lessening competition - breaching ss. 46, 47 of the Act.  
3. The ACCC did not sue the government authority Baxter was engaging with, as the 
authority had derivative Crown immunity.  
4. Baxter argued it should also have derivative immunity.  

Held: Baxter had no immunity because it would not affect the government's legal rights if 
Baxter was sued.  

 

QUESTION 2: How is the market defined? 

"[Plaintiff] will argue the market is defined as [large market], therefore encompassing 

[defendant's] conduct, whereas [defendant] will argue the market is defined as [small 

market], taking their conduct outside its scope."  

Defining the state of the market - consider the market factors, market dimensions & market structure: 

I. Market factors:  

Factors to consider -  

1. The extent to which goods are substitutable: A market is a market in Australia for goods/services 

that are substitutable or competitive with other goods/services (CCA, s. 4E; The Cellophane Case; 

Singapore Airlines).  

2. SSNIP test - cross-price elasticity of demand/cross price elasticity of demand: If the price of one 

product increases by 5% over a non-transitory period of time, do consumers substitute for another 

market? Does suppliers supply more of that good? (Merger Guidelines 4.21; The Cellophane Case, 

Regents v Subaru cf. Re Tooth & Tooheys, United Brands v EC Commission; QCMA).  

3. Buyer attitude towards suppliers - where consumers would readily switch to a cheaper alternative, 

the market is competitive (Regents v Subaru, cf. Re Tooth & Tooheys).  

The Cellophane Case  

Facts:  1. Du Pont owned the patent for cellophane, and owned 75% of the cellophane market.  
2. It was alleged they held a monopoly in the market and engaging in anti-competitive conduct. 
3. Du Pont acknowledged they owned 75% of the cellophane market, but they were in 
competition with other flexible wrapping materials.  
4. Du Pont only lowed 18% of the flexible wrapping materials market.   

Held (applying SSNIP 
test): 

1. Evidence showed supermarkets would substitute to an alternative flexible wrapping material in 
the event of a price increase. 
2. Market is for flexible wrapping materials.  
3. Du Pont does not have a monopoly.  

 

Re Tooth & Tooheys   

Facts: 1. Tooth and Tooheys owned 90% of the Australian beer market.  
2. Allegations of monopoly anti-competitiveness conduct were made against them.  
3. Tooth and Tooheys argued that 90% of the beer market represented a small proportion of 
the overall liquor market, or for drinks in general. 

Held (applying SSNIP 
test): 

1. The market is for beer only.  
2. Australians are such prolific drinkers of beer that regardless of an increase in price, they will 
continue to consume.  
3. Owning 90% of the market means Tooth and Tooheys are acting anti-competitively.  

 



NOTE: Re Tooth & Tooheys was decided in 1979, when there were relatively few beer and liquor competitors. 

Its precedent re SSNIP test is unlikely to apply today, as liquor is commonly available in many forms and types, 

and liquor competition is high. If beer prices rise too much, consumers will likely switch to cheaper alternatives.  

Regents v Subaru  

Facts: 1. A Subaru store was the only supplier of genuine Subaru parts in their area.  
2. Court was asked to define the market and determine whether they were engaging in a monopoly.  
3. Subaru argued their parts were part of the overall car parts market. 

Held (per 
Nicholson J, 
applying the 
SSNIP test): 

1. The Subaru store could not get away with a price rise in the long-term. Consumers would factor in 
the costs of repairs and replacement parts, and purchase parts elsewhere.  
2. Cross-elasticity of demand was high.  
3. The store represented a small share of the overall car-parts market.  

 

II. Market Dimensions:  

Dimensions as follows -  

1. Product dimension - what products are in the market? (Re Tooth & Tooheys = beer v liquor; evidence 

showed consumers would continue purchasing beer if prices rose, so beer represented the entire market; United 

Brands v EC Commission = bananas v fruit; evidence showed consumers would continue to purchase bananas if 

price rose, so bananas represented the entire market). 

2. Functionality of the market - what level is the firm competing in - manufacturing, wholesaler or 

retailer? (Metcash).  

3. Geographical location - the market might be limited by geographic constraints. This will depend on 

(a) transport costs - which will tend to be more for heavier goods, and (b) nature of the goods - 

cheaper goods will not travel very far (Tooth v Tooheys - beer market in Victoria does not compete with the 

beer market in New South Wales; cf. Outboard Marine - despite geographic location, many firms could sell 

motors and contract with Outboard Marine or Suzuki to supply motors). 

4. Time - how long do we give customers to make a substitution/competitor to become involved under 

SSNIP? The courts are interested in the longer term. Regulation suggests 2 years, but it may be longer 

depending on the market.  

III. Market Structure 

The level of competition or market power will depend on the structure of the market in which the operate 

(QCMA). There are 5 factors showing the extent of competition in a market:  

1. Barriers to entry (most important per QCMA): If the market is easy to enter, there will be lots of 

potential competition even if there is no actual competition (Arnotts). There must be some cost 

disadvantage to entry (QLD Wire): 

a. High start-up expenses (Arnotts; QLD Wire). 

b. Legislative barriers (eg. if firms require licenses to operate - Tooth & Tooheys). 

c. Intellectual property barriers (eg. if a firm has a patent over a product, another firm will find 

it difficult to enter as they will require a substitute).  

d. Access to resources - if one firm has exclusive access to good resources or the cheapest 

supply, it will be harder for a competitor compete effectively (BHP in QLD Wire, cf. Outboard 

Marine).  

e. Strength of brand loyalty (eg. if people in an area have a strong brand loyalty to a particular 

beer, it will be difficult for other beers to compete - Tooth & Tooheys, cf. Outboard Marine).  

2. Number of firms and their market shares (second most important per QCMA): The fewer firms there 

are, the greater the firm's market share, and the less competitive the market (Arnotts).   

If these 2 are evident, it is strong proof of anti-competitiveness.  

Arnotts  

Facts: 1. Arnotts owned 65% of the biscuit market.  
2. It wished to merge with Nabisco, who owned 14% of the market.  
3. The ACC disputed the merger, arguing it would substantially lessen competition in the biscuit market.  



4. Arnotts argued the market was for snack foods, which included a range of alternatives (chocolate, muesli bars 
etc), thus rendering Arnotts a relatively small market player, even with the merger.  

Held:  1. Barriers to entry - Arnotts is a big player in the biscuit market, having been in it for over 100 years. A new entrant 
would have to spend millions to compete. There are high barriers to entry.  
2. Number of firms in the market - if the firms merge, they will own 80% of the biscuit market. Merger would be anti-
competitive.  

 

Outboard Marine Australia  

Facts:  1. Outboard Marine supplied 2 different brands of boats in a confined region on the coast 
of New South Wales.  
2. Their arrangement for supply was such that people were restricted from selling Suzuki 
motors, a competing product.  
3. One of the companies they were supplying began selling Suzuki motors.  
4. Outboard Marine cut off their supply.  

Held: 1. Barriers to entry - barriers to entry were low; anyone could open up a motor supply 
company and contract with either Outboard Marine or Suzuki.  
2. Number of competitors in the market - many firm were competing with Outboard Marine. 
3. Market highly competitive. Outboard Marine's decision - 

a) Did not significantly reduce the number of firms or market share - only 1 firm was barred 
from selling 1 item.  

b) Did not affect barriers to entry - Outboard was still supplying to other firms.  

 

Queensland Wire v BHP  

Facts:  1. BHP owned 97% of the y-bar market.  
2. QLD Wire wished to purchase and on-sell y-bars, but BHP refused.  

Held: 1. Barriers to entry - start up costs to enter the y-bar market were high.  
2. Number of competitors in the market - BHP only sold to 1 subsidiary, so there was no market. 

 

3. Vertical relationships (third most important per QCMA): If one manufacturer owns the wholesaler 

and retailer in the market, there is less competition. 

4. Arrangements between firms (fourth most important per QCMA):  Where there are arrangements 

between firms restricting their ability to function as independent entities (eg. principal and 

subsidiary), there will be less competition. 

5. Product differentiation (fifth most important per QCMA): The more extreme the product 

differentiation and marketing, the less competitive the market is (factor not given much weight).   

**** 

  



 

"[Regulator] may argue that [corporation A's] acquisition of [the shares/assets of the 

firm/thing] is an anti-competitive merger breaching CCA, s. 50" 

QUESTION 1: Does the CCA apply to the acquirer? 

"The CCA applies to [company/person] because they are a… 

a) Foreign corporation (CCA s. 4); OR 

b) Trading corporation formed in Australia (CCA, s. 4); OR 

c) Financial corporation formed in Australia (CCA, s. 4); OR 

d) Corporation incorporated in a Territory (CCA, s. 4); OR 

e) Holding company belonging to a foreign/trading/financial/Territory operation (CCA, s. 4); OR 

f) Corporation/person engaging in conduct overseas, but they (i) are incorporated or carrying on a 

business in Australia, (ii) are an Australia citizen, (iii) normally reside in Australia (CCA, s. 5(1)), and the 

supply goods/services to persons in Australia (CCA, s. 5(2)); OR  

g) The Crown carrying on a business generally (NT Power), directly or by an authority of the Crown (s. 

2A(1)); OR 

h) Party dealing with the Crown with derivative immunity because to undo their conduct would 

interfere with governmental rights (Baxter Healthcare; s. 2A(1)).  

QUESTION 2: What is the nature of the acquisition? 

"Pursuant to CCA, s. 50(1), [corporation A] must not directly or indirectly acquire shares of a 

body corporate (s. 50(1)(a)), or assets of a person (s. 50(1)(b)). 'Acquire' includes a legal or 

equitable acquisition (CCA, s. 4(4)). Here, [corporation A] is legally acquiring [shares/assets 

of corporation B/thing] -  

• Directly, as evidenced by [fact]; 

• Indirectly, as [corporation A's] [subsidiary] has acquired the shares/assets of 

[corporation B], making it arguable that [corporation A] has indirectly acquired 

[corporation B] (TPC v Australian Iron & Steel) -  

- in a horizontal (eg. retailer acquiring retailer - most problematic)/vertical (eg. manufacturer 

acquiring retailer)/conglomerate (eg. manufacturer in wholly different market acquiring 

manufacturer in a new market) merger." 

TPC v Australian Iron & Steel  

Facts:  1. BHP Ltd was the parent company of Australian Iron & Steel (AIS) and BHP 
Nominees. 
2. BHP Ltd sought to acquire NZ Steel, a competitor.  
3. It purchased NZ Steel, as follows: 

a) BHP owned 100% of AIS, which owned 31% of Helenus;  
b) BHP owned BHP Nominees, which owned 49% of Tubemakers Australia; 
c) Tubemakers Australia owned 100% of Tubemakers NZ; 
d) Tubemakers NZ owned 100% of Steel & Tube Holdings;  
e) Steel & Tube Holdings owned 25% of Helenus; 
f) Helenus owned 100% of NZ Steel. 

Held:  1. A subsidiary of a parent company acquiring shares of another company does not 
amount to indirect acquisition for a parent company, as parent and subsidiary companies 
are separate legal entities. 

 

NOTE: The court in TPC v Australian Iron & Steel actually held that a subsidiary purchasing the shares or 

assets of another company does not amount to an acquisition for the parent company, but this case was a NZ 

case and non-binding on Australian courts. Gilette; AGL, an Australian case, has held that the question of 

indirect acquisition by a parent company is still open to the courts.  



QUESTION 3: Does the acquisition have the effect of substantially lessening competition (SLC)? 

"In determining whether [company A's] acquisition has the effect of SLC, the courts will 

applying the 'future with and without' test (AGL; Merger Guidelines). The acquisition will be 

prohibited if it has the effect or likely to have the effect of SLC (CCA, s. 50) in the Australian 

market for [define market] (CCA, s. 50(6)).  

An acquisition is likely to have the effect of SLC if SLC is 'more probable than not' (TPC v 

Ansett), or a 'real chance or possibility' (AGL v ACCC, per French J). A pragmatic 

approach is required when applying these definitions. As [company A's] acquisition is 

would/would not result in it being the proportionate majority holder in the market for [define 

market], they will have a controlling interest in the market, eventhough their share will be 

less than 50%. Because of this, the acquisition is likely/unlikely to have the effect of SLC 

(Brisbane Gas v Hartogen). But the 'future with and without' test for SLC still needs to be 

considered -  

1. 'Future with and without' test:  

Step 1: Define the market - "[Regulator] will argue the market is defined as [large market], 

therefore encompassing [corporation A's] acquisition, whereas [corporation A] will argue the 

market is defined as [small market], taking their conduct outside its scope. Here, it is likely 

that…" 

Step 2: Examine the market pre-merger 

• Apply SSNIP test 

• Assess product, functionality, geographical, time features; structure of market (barriers, number of 

competitors etc).  

Step 3: Examine the future structure without the merger 

"The status quo as the market stands is likely to remain should the merger not go ahead. 

However, if [regulator] wishes to present a counterfactual stating the status quo will be 

different in future, they will need to prove there is a 'real chance' of the alternative 

counterfactual (AGL v ACCC, per French J; applied in Metcash). However, the law is 

unsettled on this point." 

Step 4: Examine the future structure with the merger 

"However, if the merger were to proceed, it is likely/unlikely [corporation A] will operate as an 

effective monopolist, resulting in SLC in the market, because there will not/will be 

competition from [competitors] (Arnotts, cf. Metcash)…" 

Arnotts  

Facts: 1. Arnotts owned 65% of the biscuit market.  
2. It wished to merge with Nabisco, who owned 14% of the market.  
3. The ACC disputed the merger, arguing it would substantially lessen competition in the biscuit market.  
4. Arnotts argued the market was for snack foods, which included a range of alternatives (chocolate, muesli bars 
etc), thus rendering Arnotts a relatively small market player, even with the merger.  

Held:  1. SLC - should the merger proceed, it will have the effect of SLC in the market, as 2 major players will own 80% 
of the market, with fewer competing firms. The market will be undoubtedly less competitive post-merger. 
2. The merger cannot proceed. 

 

Metcash  

Facts:  1. Metcash supplied groceries to IGA and other independent grocery stores.  
2. Franklins was both a competing wholesaler to Metcash and a competing supplier to IG.  
3. Metcash sought to acquire Franklins.  



4. The ACCC opposed the merger, arguing that in the market for wholesale supply to independent retailers, 
Metcash and Franklins were the only competitors. Should the merger proceed, the market would be 
concentrated into a monopoly, having the effect of SLC.  
5. Metcash disputed this. They argued that even if the merger did not proceed, Franklins would shortly cease to 
operate. Therefore, the market would subsumed into Metcash anyway i.e. the status quo would remain with the 
merger.  
6. The ACCC disputed Metcash's assertion. They argued that if the merger did not proceed, KKKL, an 
alternative consortium, would purchase Franklins, thus retaining competitiveness in the market. There was no 
certainty of this, but the ACCC stated it was only necessary to show a 'real chance' of it happening (AGL).  

Held: Applying the SSNIP test -  
1. If Metcash were to increase its wholesale prices, independent retailers such as IGA would have to increase 
their prices.  
2. Faced with higher prices at independent retailers, consumers would inevitably start shopping at Coles or 
Woolworths instead.  
3. Therefore, Metcash would not get away with increasing their prices.  
4. The market is for wholesale suppliers to supermarkets in general. Metcash and Franklins would have a small 
effect on the concentration of the market if they merged, especially when considered against wholesale giants 
Coles and Woolworths.  
5. The market will not suffer a SLC with the merger.  

 

"Given the future with the acquisition is likely/unlikely to be substantially less competitive, is 

unlikely/likely the acquisition will breach CCA, s. 50. However, before concluding on this 

point, the court will consider the merger factors as per CCA, s. 50(3). Per…" 

1. Merger factors:  

• S. 50(3)(a) - Actual and potential level of import competition: "Current or potential imports will/will 

not provide an effective and competitive restraint because: 

o Independent imports of [good] make up at least/represent less than 10% of total sales 

in the last 3 years;  

o There are barriers/no barriers to the quantity of independent imports which would 

prevent the imported [good]; 
o The actual or potential import of [good] is/is not a strong substitute;  

o The price of the actual or potential imported [good], including any duties, is/is not 

close to the domestic price for [good]; 

o Importers can/cannot readily increase supply volume; 
o The merger and other domestic suppliers do/do not have a direct interest with 

importers." 

• S. 50(3)(b) - Height of barriers to entry into the market: "The following factors make it 

easy/difficult for new firms to enter the market… meaning there will not/will be a SLC: 
o The time it would take a new firm to enter and establish itself in the market for [good] 

is short/long (Arnotts - 100 years over the next competitor); 

o It is likely/unlikely for a new firm to be profitable in entering the market; 
o Entry for a new firm would likely/not likely be on a sufficiently large scale with a 

sufficient range of products to effectively compete; 

o There are not/are legal and regulatory barriers to entry with… (license 

conditions/tariffs/legally enforceable IP rights/environmental regulations); 
o There are not/are likely to be strategic reactions by current market players, including 

(retaliation by incumbents/creation and maintenance of excess capacity of 

incumbents/creation of strategic customer switching costs/brand proliferation by incumbents). 

• S. 50(3)(c) - Level of market concentration: "Due to the small/large number of competitors in the 

market, and their respectively small/large market share, entry is likely to be easy/difficult, and 

there will/will be the effect of SLC." 

• S. 50(3)(d) - Degree of countervailing market power: "Due to consumers having 

sufficient/insufficient power to purchase from different firms post-merger, the merger is 

unlikely/likely to have the effect of SLC." 

• S. 50(3)(e) - The likelihood the acquisition will result [corporation A] being able to significantly and 

substantially increase its prices or profit margins: "Due to [corporation A] not having/having the 



ability post-merger to substantially and significantly increase its prices and profits for and on 

[good], the merger is unlikely/likely to have the effect of SLC." 

• S. 50(3)(f) - The extent to which substitutes are available in the market: "Due to there being/not 

being other products, such as [products] which could readily be used as substitutes for [good] 

should the merger go ahead (The Cellophane Case), the merger is unlikely/likely to have the 

effect of SLC." 

• S. 50(3)(g) - The dynamics characteristics of the market: "Due to the fact the merger will not/will 

stifle market growth, innovation, product differentiation or technological changes in that it 

would/would [state reasons why], the merger is unlikely/likely to have the effect of SLC." 

• S. 50(3)(h) - The likelihood the acquisition would result in the removal from the market of a 

vigorous and effective competitor: "Due to the fact the merger would not/would effectively 

remove a vigorous competitor in [corporation B] from the market, the merger is unlikely/likely 

to have the effect of SLC." 

• S. 50(3)(i) - The nature and extent of vertical integration in the market: "Due to weak/strong 

vertical integration in the market post-merger, the merger is unlikely/likely to have the effect of 

SLC." 

NOTE: It is not necessary to go through all 9 of the above in the exam. Only examine the relevant 

factors, paying particularly close attention to the facts in red - (b) & (c).  

QUESTION 4: As the acquisition is an acquisition of an overseas corporation per CCA, s. 50A, what 

is the process of the merger? 

"As [corporation A], a company not incorporated or carrying on a business in Australia, has 

acquired [corporation B], also not incorporated or carrying on a business in Australia, but 

both have subsidiaries in [subsidiary A] and [subsidiary B] in Australia, CCA, s. 50A may 

apply.  

If the Tribunal makes a declaration that any substantially lessening of competition as per the 

s. 50(3) factors (s. 50A(1A)) outweighs any public good, pursuant to CCA, s. 50A(8)(b), 

[corporation B's] subsidiary in Australia must cease trading within 6 months after the 

declaration is made (CCA, s. 50A(6)) 

NOTE: This is of limited practical significance. It was intended by Parliament that this would entice 

company A to sell corporation B's subsidiary to somebody else.  

STEP 5: CONCLUDE 

"[Company A's] and [Company B's] merge would need to be authorised before proceeding 

(CCA, s. 50(4)(5)). They may apply to the ACCC for informal authorisation prior to their 

merger under CCA, s. 88. If informal clearance is denied, the ACCC will publish a 'Public 

Competition Assessment' outlining their reasons. It will then be open for them to apply for 

formal clearance (CCA, Part VII, Div 3, Subdiv B) or authorisation (CCA, Part VII, Div 3, 

Sub C). 

However, if [companies] do not gain any form of authorisation, any person or the ACCC may 

challenge the acquisition and it will proceed to court, where [companies] will need to show 

how their merger does not substantially lessen competition.  

Based on the foregoing reasons, it is likely/unlikely they be successful in proving their 

merger will not have the effect or likely effect of SLC, and their merger will granted/refused." 

******* 

 

 



 

Plaintiff] may seek action against [defendant] for the term ['unfair contract term'], which they 

will alleged to be an unfair contract term. Pursuant to ACL, s. 23 the term will be voided if -  

a) The term is unfair; and  

b) The contract is a standard form contract. 

QUESTION 1: What type of contract is it? 

For the purposes of ACL, Part 2-3, the contract must either be a consumer contract or a 

small business contract. [Plaintiff] may argue their contract is a -  

1. Consumer contract, because it is a contract for -  

a. The supply of [X], which is a good / service (ACL, s. 23(3)(a)); OR  

b. The sale or grant of [X], an interest in land (ACL, s. 23(3)(b)); AND 

c. It is to the [plaintiff], an individual, for wholly or predominantly personal, 

domestic or household use or consumption -  

- pointing to [plaintiff's] intended / actual use of the good / service (Jonsson v Arkway; 

Permanent Custodians v Upton), which is [purpose]… 

OR 

2. Small business contract, because -  

a.  The contract is for the supply of [X], which is a good / service (ACL, s. 

23(4)(a)); OR 

b. The contract is for the sale or grant of [X], an interest in land (ACL, s. 

23(4)(a)); AND  

c. At the time the contract was entered into [plaintiff / defendant] is a business 

that employs fewer than 20 people (ACL, s. 23(4)(b)); AND  

d. The upfront price payable under the contract is [$X], which is less than 

$300,000 (ACL, s. 23(4)(c)(i)); OR 

e. The contract has a duration of [X months], which is longer than 12 months, 

and the upfront price payable under the contract is [$X], which does not 

exceed $1,000,000.  

Based on the above, it appears [plaintiff] entered into a consumer contract / small business 

contract for [reason], which is/is not predominantly for personal, domestic or household use 

or consumption." 

QUESTION 2: Is the contract a standard form contract? 

"There is a presumption that the contract was a standard form contract, unless [defendant] 

can prove otherwise (ACL, s. 27(1)). [Defendant] is unlikely/likely to be able to argue the 

contract is not standard form because (ACL, s. 27(2)) -  

a) Bargaining power - [Defendant] has all or most of the bargaining power in the 

transaction, given [reason] / neither party has all or most of the bargaining power in 

the transaction, given [reason] (ACL, s. 27(2)(a));  

b) Pre-prepared contract - the contract was prepared by [defendant] before any 

discussion took place relating to the transaction, as evidenced by [reason] / the 

contract was prepared in discussion between both parties, as evidenced by [reason] 

(ACL, s. 27(2)(b));  



c) Take-it or leave-it - [Plaintiff] was required to accept or reject the terms of the contract 

in the form they were presented, as evidenced by [reason] / [plaintiff] could negotiate 

the terms of the contract, as evidenced by [reason] (ACL, s. 27(2)(c)); 

d) Opportunity to negotiate terms - [plaintiff] was not/was given the opportunity to 

negotiate the contract's terms, as evidenced by [reason] (ACL, s. 27(2)(d)); 

e) Specific characteristics of the other party to the transaction - the contract took into 

account/did not take into account [plaintiff's] specific characteristics as requirement, 

as evidenced by [reason] (ACL, s. 27(2)(e)).  

Based on the above, it appears this contract is/is not a standard form contract.  

QUESTION 3: Are any of the precluded terms alleged as being unfair? 

"[Plaintiff] may be alleging that [X], a term of the contract which -  

a) Defines [subject matter], the main subject matter of the contract; OR 

b) Sets the upfront price payable under the contract (Office of Fair Trading v Abbey 

National - late & overdraft fees); OR  

c) Is a term required by law of the Commonwealth, State or Territory -  

- is unfair. However, pursuant to ACL, s. 26, such terms cannot be deemed unfair." 

NOTE - Upfront price payable (ACL, s. 26(2)): The upfront price payable is the price provided for the 

supply, sale or grant under contract which is disclosed at or before the time the contract is entered 

into, but does not include consideration contingent on the occurrence of an event (ACL, s. 26(2)).  

Office of Fair Trading v Abbey 
National 

 

Facts: 1. The Office of Fair Trading alleged late and overdraft fees were an unfair 
term.  
2. Abbey National claimed they were excluded from the definition of an 
unfair term, because they were part of the upfront price payable.  

Held: 1. The overdraft fees were part of the upfront price payable when the loan 
was first entered into.  
2. The price of the loan was inclusive of both interest and fees, and such 
was known to the Office of Fair Trading from the outset.  
3. The overdraft fees are not an unfair term.  

 

QUESTION 4: Is the contract excluded? 

"[Plaintiff] cannot allege the following contracts are unfair, as the regime does not apply to 

them -  

a) Contracts for marine salvage or towage (ACL, s. 28(1)(a));  

b) Contracts relating to the charter party of a ship (ACL, s. 28(1)(b));  

c) Contracts for the carriage of goods by ship (ACL, s. 28(1)(c)); 

d) Contracts that are the constitution of a company, managed investment scheme or 

other kind of body (ACL, s. 28(3))." 

QUESTION 5: Is the term unfair? 

"[Plaintiff] needs to prove 3 things to show the term is unfair (ACL, s. 24(1)): 

1. That the term would cause a significant imbalance in the parties' rights (ACL, s. 

24(1)(a) - this requires the imbalance to be more than just a mere imbalance. [Plaintiff] will 

have to show the imbalance is important / of consequence / substantial (Director of CAV v 

AAPT; Director General v First National Bank; ACCC v CLA Trading).  



[Plaintiff] is likely/unlikely to be able to show this because -  

a) Mirroring effect In the context of the contract of as a whole (Jetstar v Free), 

[defendant] has the right to [X], while [plaintiff] does not / [defendant] can perform act, 

while [plaintiff] cannot 

b) Prudent consumer test - based on [facts], a reasonable consumer in [plaintiff's] 

position would not/would consider this to be a fair, reasonable contract, and would 

not/would accept the term if they were aware of its import and consequences and 

had reasonable negotiating power.  

 

2. That the term is not reasonably necessary to protect the [defendant's] legitimate 

interests (ACL, s. 24(1)(b)) - [Defendant's] proper business interests, being [interests] 

are/are not being addressed by the term.  

 

NOTE: Although the upfront price payable cannot be an unfair term, where a term imposes such 

heavy financial conditions, they may still be considered unfair. It all depends on the nature and 

context of the contract as a whole (cf. Jetstar v Free). 

 

3. That it would cause detriment to [plaintiff] if it were relied upon (ACL, s. 24(1)(c) - 

[Plaintiff] can/cannot show that the term would cause them financial or non-financial (eg. 

emotional) loss, as evidenced by [reason].  

 

The Court will also take into account whether the term is transparent (ACL, s. 24(2)(a)) and 

the contract as a whole (ACL, s. 24(2)(b)). Regarding transparency, the Court is 

likely/unlikely to deem the term transparent because it is/is not - 

 

a) Expressed in reasonably plain language (ACL, s. 24(3)(a)), as it is [reasons]; 

AND/OR 

b) Legible (ACL, s. 24(3)(b)), as it is [reasons]; AND/OR 

c) Presented clearly (ACL, s. 24(3)(c)), as it is [reasons].  

However, the court is likely to deem the term unfair because it -  

a) Permits [defendant], but not [plaintiff] to avoid/limit contractual performance (ACL, s. 

25(1)(a)); OR 

b) Permits [defendant], but not [plaintiff] to terminate the contract (ACL, s. 25(1)(b)); OR 

c) Penalises [plaintiff] for breach/termination, but not [defendant] (ACL, s. 25(1)(c)); OR 

d) Permits [defendant], but not [plaintiff] to vary the contract's terms (ACL, s. 25(1)(d)); 

OR 

e) Permits [defendant], but not [plaintiff] to renew/not renew the contract (ACL, s. 

25(1)(e)); OR 

f) Permits [defendant], but not [plaintiff] to vary the upfront price payable without 

[plaintiff's] right to terminate (ACL, s. 25(1)(f)); OR 

g) Permits [defendant], but not [plaintiff] to unilaterally vary the characteristics of 

goods/services to be supplied / interest in land to be sold/granted (ACL, s. 25(1)(g)); 

OR 

h) Permits [defendant], but not [plaintiff] to unilaterally determine whether the contract 

has been breached, or interpret its meaning (ACL, s. 25(1)(h)); OR 

i) Limits [defendant's] vicarious liability for their agents (ACL, s. 25(1)(i)); OR 

j) Permits [defendant], but not [plaintiff] to assign the contract to the [plaintiff's] 

detriment without [plaintiff's] consent (ACL, s. 25(1)(j)); OR 

k) Limits [plaintiff's] right to sue [defendant] (ACL, s. 25(1)(k)); OR 



l) Limits the evidence [plaintiff] can adduce in proceedings (ACL, s. 25(1)(l)); OR 

m) Imposes evidential burden on [plaintiff] in proceedings (ACL, s. 25(1)(m)). 

Refer to cases on for examples of ACL, s. 25 unfair terms.  

Based on the above reasons, [plaintiff] will be likely/unlikely to show that [term], the term in 

question is unfair. 

CONCLUDE: 

"[Plaintiff] will continue to be bound by the contract if it can operate without the unfair term 

(ACL, s. 23(2)). However, if this is not possible, the contract will be void (ACCC v Chrisco)." 

*** 

Unfair Term Examples 

Director of CAV 
v Craig Langley 

 

Facts: 1. CAV sued Craig Langley, a fitness gym, challenging the following terms as being 'unfair': 
a) "This membership is non-refundable and non-cancellable by the member during 

the minimum term." 
b) "If any payment due to Craig Langley under my membership agreement is not 

made on the due date from my nominated bank account, my signature and initials 
will constitute my unconditional and irrevocable authority for Craig Langley to, 
without notice, debit my nominated account for the total amount due." 

c) "If I wish to cancel this agreement with the club before the expiration of the 
agreed minimum term, I understand proof of relocation or medical information is 
required, as well as a cancellation fee totalling 50% of the balance outstanding." 

d) "The Club's liability for any breach of this Agreement is limited to the supply of 
the Services." 

Held: 1. When read in the context of the entire contract, the terms were rendered unfair:  
a) It was difficult to back out of the monthly payments;  
b) The consumer was locked into a whole set of other arrangements;  
c) The contract could not be cancelled before the expiry of the minimum period 

without paying a penalty;  
d) The 'liability limited to supply of services' was too vague i.e. non-transparent.  

 

CAV v Backloads.com  

Facts: 1. Consumers would contract with Backloads.com for furniture removal.  
2. Clauses of the contract allowed the removalist to -  

a) Assign rights to third parties to collect charges without the other party 
having a say;  

b) Impose a lien on goods eventhough the right to collect payment had been 
assigned to a third party;  

c) Deemed the contract to be made in the ACT, a jurisdiction without unfair 
contract terms.  

3. CAV brought an action against Backloads.com alleging unfair terms.  

Held: 1. Terms were held to be unfair.  

 

CAV v Trainstation Health Clubs: Unfair terms include those allowing one party to (a) unilaterally vary the terms 

of a contract, and (b) terminate a contract unilaterally without providing a refund.  

CAV v AAPT  

Facts:  1. AAPT, a telephone company, would enter into contracts allowing them to suspend services 
if monies remained outstanding after 60 days.  
2. However, there was no provision for where the consumer had a genuine dispute with AAPT 
over whether they actually owed them money.  
3. Reconnections would also incur a large fee. 



4. AAPT could also vary any contract term at any time, provided the consumer was given 
written notice.  

Held: 1. Terms were held to be unfair.  

 

ACCC v Chrisco Hampers  

Facts: 1. Chrisco made high-quality, expensive Christmas hampers.  
2. Chrisco offered 'Head-Start' Terms, where consumer would pay regular 
instalments over a 1 year period for a hamper.  
3. The ACCC alleged the 'Head-Start Terms' were unfair because there was a 
roll-over provision: once a consumer paid off their hamper, Chrisco would 
automatically start deducting instalment payments for the following year's 
hamper.  

Held: 1. In the context of the contract as a whole, the roll-over provisions are obscure, 
hard to find, ambiguous and difficult to opt out of.  
2. The combination of these factors rendered the roll-over provision unfair. 
3. The contract is voided.  

 

ACCC v JJ 
Richards & Sons 

 

Facts: 1. JJ Richards provided rubbish collection for small businesses, entering into at least 26,000 
contracts.  
2. Terms of the contract included: 

a) An automatic renewal clause, making it difficult for small businesses to opt out of 
and terminate the contract.  

b) JJ Richards to reasonably inform the business when their contract was up for 
renewal, but did not always have to or do so.  

c) JJ Richards has the right to vary the price of the contract.  
d) An exclusivity clause preventing small businesses from employing alternative 

waste management services.  
e) Unlimited indemnity clause in favour of JJ Richards.  

Held: In the context of the contract as a whole -  
1. Automatic renewal clause: unfair - unlikely consumer would be aware of the provision.  
2. Informing when contract up for renewal clause: unfair - unlikely customers would realise 
their contract was due for renewal due to their busy nature, and rubbish collection not 
being their business concern.  
3. Right to vary clause: unfair.  
4. Exclusivity clause: unfair.  
5. Indemnity clause: unfair.  

 

Jetstar v Free  

Facts:  1. Elizabeth Free booked and paid for 2 return airfares for her and her sister from Melbourne 
to Honolulu, 8 months in advance, off the Jetstar website. Price = $437.39.  
2. Flights were purchased under 'Jetflex Fare Rules', allowing Free to change name and other 
ticket details without charge.  
3. Some months before travelling, Free's sister won a scholarship which conflicted with the 
travel dates. She backed out of the trip.  
4. Free sought to bring her niece in her sister's stead. She contacted Jetstar, asking to change 
the ticket details.  
5. Jetstar informed Free it would $150 in change fees for the 2 flights, $600.93 for the fare 
difference, and $$38 for 'flight extras' originally requested.  
6. Total price = $788.93.  

Held: 1. In considering the contract as a whole -  
a) Free received a fare far below market price. This amounted to a special benefit in her 

favour, but necessarily came with specific conditions.  
b) Conditions were apparent at the time the contract was entered into, so Free cannot 

complain when the special conditions were put into effect.  
2. Price conditions not unfair.  

 


