
 

TOPIC 4: DUTY TO THE COURT 

Duty to the Court is Paramount (ASCR 3): "A solicitor's duty to the court and the administration of justice is paramount, and prevails to the extent of inconsistency with any other duty." 
Lawyers have an overriding duty to the Court, over and above their duty to their clients. Sometimes, acting in deference to the paramount duty to the court may require counsel act in a variety of ways 
which could disadvantage the client, or go against the client's instructions (Rondel v Worsley; confirmed in Australia by Gianarelli v Wraith).  
Content of the Duty 
Lawyers have a number of duties under their duty to the court: (a) duty of candour - of disclosure to the court; (b) duty not to corrupt the administration of justice - lawyers cannot assist clients in their wrongdoing; (c) 
duty not to abuse court process - lawyers cannot use the court as a tool for an ulterior motive or improper purpose, such as deliberately delaying proceedings, making baseless allegations, issuing vexatious 
proceedings, deliberately running a hopeless case etc.; (d) duty to conduct cases efficiently and expeditiously - lawyers must exercise care, skill and independent judgment in conducting cases, and attempt to resolve 
cases in a timely manner.  

DUTY OF CANDOUR 
Presentation of Law: 
1. Duty not to mislead the court about the law: "A solicitor/barrister must not deceive or knowingly or 
recklessly mislead the court" (ASCR 19.1; BR 24). R v S(F): "If a misleading statement has been made by a 
lawyer to the court (eg. misquoting a case), the lawyer must take all reasonable steps to correct it as soon as 
they can after becoming aware the statement was misleading" (ASCR 19.2). "A barrister must alert their 
opponent, and if necessary inform the court, if any express concession is made by the opponent regarding 
evidence, case law or legislation, and the concession was made by mistake" (BR 26).   
2. Duty to assist the court: Lawyers must research and prepare their cases properly, know the relevant law 
and cases, and keep their sources and knowledge up to date (Copeland v Smith). Lawyers also have a duty to 
clarify any misapprehensions made by the court as soon as they become aware of the misapprehension 
(ASCR 19.11; BR 34).  
3. Duty to disclose the relevant law: Lawyers must inform the court of any authorities which go against their 
client's case, and which the lawyer reasonably believes are on point. This includes any binding authority, any 
authority decided by an Australian appellate court, and if there is no binding authority, any applicable 
legislation (ASCR 19.6; BR 29). This obligation persists until final judgment is given (ASCR 19.8; BR 31).  
Presentation of Fact: 
4. Duty not to mislead or misrepresent facts to the court: Lawyers must not deceive or knowingly or 
recklessly mislead the court (ASCR 19.1; BR 24). This includes not presenting false or misleading evidence, 
concealing material facts, or knowingly submitting a false document (Kyle v LPCC - knowingly submitted a 
deed to the court with pleadings stating it had been signed by both parties; one of the signatures forged).  
5. Duty to correct innocent misstatements: Lawyers won't have made a misleading statement to the court 
simply by failing to correct an erroneous statement made by the opposing party (ASCR 19.3; BR 51). 
However, they cannot take advantage of the mistake (ASCR 30). Therefore, there is a duty to correct false 
evidence provided by a client or witness (ASCR 20; BR 79). This duty includes not benefiting from a judgment 
wrongfully procured through deliberate withholding of material information from the court, even if the 
information is not crucial to the other evidence. To do so would place a client's interests ahead of the court 
(Meek v Fleming).  
Positive duties of disclosure:  
6. Correcting accidental misstatements - lawyers must correct their own accidental misstatements (ASCR 
19.2; BR 25) and false affidavits (Kyle v LPCC).  
7. Contrary facts in ex parte applications - lawyers have a positive duty to disclose contrary facts in an ex-
parte application. This includes matters which (a) are within the lawyer's knowledge, (b) are not protected by 
legal professional privilege, and (c) the solicitor has reasonable grounds to believe would support an 
argument against granting the relief or limiting its terms adversely to the client (ASCR 19.4).  
8. Alerting to mistakes in civil trials: Lawyers have a positive duty to alter the opponent their opponent and 
inform the court of the opponent's express mistakes about evidence or law (ASCR 19.12), as well as a duty 
not to take advantage of the mistake (ASCR 30).  

DUTY NOT TO CORRUPT THE ADMINISTRATION OF JUSTICE 
Client wrongdoing: 
1. Perjury - if a client has told their lawyer before judgment that they have lied in court, falsified a document or suppressed 
material evidence, the lawyer must advise the client that the court has to be informed, and seek their client's permission to make 
disclosure. If the client refuses, the lawyer must advise the client that they are unable to continue acting (ASCR 20.1; BR 78). 
2. Intention to disobey a court order - If a client informs their lawyer that they intend to breach a court order, the lawyer must 
strongly advise against it, warning of the dangers of disobedience, and must refuse to advise on how to breach said orders i.e. 
cannot assist breach. However, a lawyer cannot inform the court or another party of the intended breach unless the client has 
authorised them to do so, or the lawyer believes on reasonable grounds that their client's conduct is a threat to somebody else's 
safety (ASCR 20.3; BR 80).  
Integrity of evidence: Lawyers must protect the integrity of evidence. This means that they must not -  
3. Influence the evidence of a witness - a lawyer cannot suggest a client gives false evidence, or coach them as to what they 
should or should not say. However, a lawyer can advise a witness tell the truth, or can question the evidence the witness intends 
to give, including drawing the witness's attention to any inconsistencies or difficulties in their evidence (ASCR 24; BR 69, 70).  
4. Consult more than one witness at a time - a lawyer cannot consult more than one witness at a time, unless the lawyer believes 
on reasonable grounds that special circumstances justify such a conference, or the conference is as to an undertaking to the court, 
admissions or concessions of fact, amendments of pleadings, or compromise (ASCR 25; BR 71).  
5. Communications with witnesses under cross-examination - a lawyer must not confer with any witness during cross-
examination unless the cross-examiner has consented to same (ASCR 26, BR 73).  
6. Knowingly make a false statement to an opponent in relation to a case - if they have done so, and realise they have, they must 
take all necessary steps to correct any false statement as soon as possible after becoming aware (ASCR 22, BR 49).  
7. Witnesses and opposing counsel - there is no property in a witness. Therefore, a lawyer cannot take any active steps to 
discourage a witness from speaking with an opposing lawyer, but can advise the witness that they do not have to speak to the 
opponent (ASCR 23, BR 74 & 75).  
Communications with the judge: 
8. Communications with judges - a lawyer must not, outside of an ex parte hearing, communicate with the judge in the 
opponent's absence concerning matters in connection with the proceedings, unless the court has first communicated with the 
lawyer in such a way as to require their response, and the opponent has consented to the communication (ASCR 22.5, BR 54).  
Public disclosures to the media: 
9. Public disclosures to the media - a lawyer must not publish or take steps to publishing any material concerning current 
proceedings which may prejudice a fair trial, or the administration of justice (ASCR 28.1). This includes not publicly stating an 
accused facing trial is innocent or guilty, as it could influence the perception of potential jurors (DPP v Wran), and not publishing an 
accused's criminal record where the accused is awaiting trial, as it may prejudice the trial (Hinch v AG).  
Discovery duties:  
10. Discovery obligations - a lawyer must discover all relevant discovery documents which are available (Guss v LIV).  
11. Destruction of discovery - if a person knows a document/thing is likely to be required in evidence in a legal proceeding, and 
that person destroys, conceals, renders it illegible, undecipherable etc, or expressly or impliedly authorises another person to do 
so, with the intention of preventing its use as evidence at trial, the person is guilty of an offence (Crimes Act, s. 254, reforming 
McCabe v BAT). 



 

TOPIC 7: DUTIES TO CLIENTS 

Duties of 
Competence and 
Skill 
Competency, diligence 
and promptness: A 
solicitor should use 
their best endeavours 
to complete legal work 
as competently, 
diligently and promptly 
as is reasonably 
possible (ASCR 4.1.3).  
Clear and timely 
advice: A lawyer must 
provide clear and 
timely advice to assist 
the client's 
understanding (ASCR 
7.1; BR 37), and must 
inform the client about 
ADR processes 
reasonably available 
(ASCR 7.2; BR 36).  
Follow competent 
instructions: A lawyer 
must follow their 
client's lawful, proper 
and competent 
instructions (ASCR 8.1).  
Return documents: A 
lawyer must return 
their client's 
documents after their 
matter is completed 
(ASCR 14).  
Protecting client's best 
interests: A barrister 
must promote and 
protect fearlessly and 
by all proper and 
lawful means the 
client's best interests 
and to the best of the 
barrister's skill and 
diligence, and do so 
without regard to his 
or her own interest (BR 
35).  

Confidentiality 
Duty: ASCR 9.1 - A solicitor must not disclose any information which is confidential to a client and acquired by the solicitor 
during the client's engagement to any person who is not (a) a solicitor who is a partner, principal, director or employee of the 
solicitor's law practice, or (b) a barrister engaged by the solicitor's law practice for the purposes of delivering or administering 
legal services in relation to the client - EXCEPT AS PERMITTED BY Rule 9.2.  
Exceptions: ASCR 9.2 - A solicitor may disclose confidential client information if: 
ASCR 9.2.1 - The client expressly or impliedly authorises disclosure: Confidentiality may be breached provided the client gives 
their consent, expressly or impliedly. Implied disclosure arises where it is necessary in the normal conduct of the matter (eg. if a 
medical report is required, it is implied the law can breach confidentiality in requesting the report). But where there is doubt as to 
implied consent, express consent must be sought. For consent to be implied, the client needs to have some idea of the plans being 
made or actions to be taken. Even if a client requests their lawyer 'do whatever they think is necessary' to look after their interests, this 
will not amount to implied consent if the client is unaware of the lawyer's intended course of action (LPCC v Trowell; LSC v 
Tampoe). 
ASCR 9.2.2 - The solicitor is permitted or is compelled by law to disclose: Statutes can compel disclosure of confidential or 
privileged information (eg. when applying for Legal Aid on behalf of a client, confidential information needs to be disclosed for 
the purposes of assessment). Lawyers may also be permitted to disclose confidential information where (a) a lawyer is having a 
dispute with a client as to costs, or (b) where the client makes a complaint against their lawyer (LPUL, s. 321). In both situations, 
the client is deemed to waive their right to confidentiality.  
ASCR 9.2.3 - The solicitor discloses the information in a confidential setting, for the sole purpose of obtaining advice in 
connection with the solicitor's legal or ethical obligations: 
A lawyer is not bound by confidentiality if they seek advice pertaining to their obligations in a specific matter. However, this 
must be done in a confidential setting i.e. not disclosed loudly or publicly. The LIV is typically contacted when lawyers require 
advice re their ethical obligations. 
ASCR 9.2.4 - The solicitor discloses the information for the sole purpose of avoiding the probable commission of a serious 
criminal offence: This is discretionary; a lawyer does not have an obligation to disclose information to avoid the commission of a 
serious criminal offence, but if they choose to do so, disclosure is limited to serious criminal offences only (eg. murder, rape). 
This provision does not cover concealment of offences, and disclosure must be made to the appropriate authorities (i.e. the 
police).  
ASCR 9.2.5 - The solicitor discloses the information for the purpose of preventing imminent serious physical harm to the 
client or to another person: This too is discretionary; a lawyer is not duty bound to disclose information to prevent imminent 
physical harm to the client or another individual. However, if they choose to do so, disclosure is limited to preventing serious 
physical harm (eg. murder, suicide). Lawyers must also balance the following before disclosing confidential information in these 
settings: (i) the seriousness of the potential injury, (ii) the imminence and likeliness of the harm occurring, and (iii) the absence of 
other feasible ways to prevent the harm.  
ASCR 9.2.6 - The information is disclosed to the insurer of the solicitor, law practice, or associated entity: If a lawyer believes 
they will be sued by a client, this allows the lawyer to disclose details of the imminent suit to their insurer to minimise liability.  
Common Law - Schappelle Corby cases: A lawyer's duty of confidentiality to their client applies to information learned by the 
lawyer in the course of the professional lawyer-client relationship, as well as confidential information acquired by the lawyer 
prior to being involved in the client's matter. Confidentiality also extends to information the lawyer believes to be in the public 
domain. Although the information may be originally baseless rumours, it gains a credible status once the lawyer repeats or confirms 
the information. Confidentiality also extends to opinions the lawyer has formed in relation to the client's matter. The more public 
the breach of confidence (eg. on national television), the more serious the resultant consequences (eg. professional misconduct and 
striking off) (LPCC v Trowell; LSC v Tampoe).  
Public interest exception: Where the public interest is under threat by a client, confidentiality may be breach. The following 3 
conduct rules arguably apply in respect of the public interest: (1) ASCR 9.2.2 - compelled by law to disclose; (2) ASCR 9.2.4 - for 
the sole purpose of avoiding probable commission of a serious offence; (3) ASCR 9.2.5 - for the purpose of preventing imminent 
serious physical harm. The burden is on the lawyer to show the public interest in disclosing outweighs the public interest in 
confidentiality. This exception is a heavy burden to prove, but would likely be defensible if along the lines of Alton Logan. 
Consequences of unauthorised disclosure: In addition to legal liability for a breach of confidentiality, lawyers could also face (a) 
embarrassment, (b) loss of clients, (c) damage to reputation, (d) conflict of interest allegations, (e) professional conduct 
complaints, (f) claims of breach of contract, and (g) injunctions disqualifying the lawyer from continuing to act.  

Privilege 
The client-legal privilege protects from disclosure communications/documents 
between solicitor and client made for the dominant purpose of: 
Evidence Act, s. 118 - Advice privilege: Giving and obtaining legal advice. The 
privilege covers communication between (a) client and lawyer, (b) 2 lawyers 
acting for the same client, or (c) client, lawyer and a third party.  
Evidence Act, s. 119 - Litigation privilege: Preparation for current or anticipated 
litigation. The privilege covers confidential communications and documentation 
(notes, letters, drafts of letters, diagrams, photos, spreadsheets, recordings of 
conversations, but not a client's identity or contact details) between (a) client 
and lawyer, or (b) client & lawyer and third parties. 'Anticipated litigation' means 
that litigation must be more than a mere possibility, but not more likely than not 
(i.e. 25-30% chance of litigation is sufficient; 51+% chance is not necessary) 
(Mitsubishi Electric Australia).  
Other areas of privilege: 
Evidence Act, s. 119 -126: Client-legal privilege generally; Evidence Act, s. 127: 
Religious confession privilege; Evidence Act, s. 128: Privilege against self-
incrimination; Evidence Act, s. 130: Public interest immunity - matters of state; 
Evidence Act, ss. 126J, 126K: Journalistic privilege; Evidence Act, s. 131: 
Settlement negotiations; Evidence Act, s. 131A: Privilege in pre-trial stages - in 
relation to (a) a summons or subpoena to produce documents or give evidence, 
(b) pre-trial discovery, (c) non-party discovery, (d) interrogatories, (e) a notice 
to produce, (f) a request to produce a document, (g) a search warrant.  
Exceptions to privilege:  
1. Public policy: Privilege does not protect communications directed against the 
public interest (R v Bell; Evidence Act, s. 125). Thus, privilege does not protect 
advice given, or communications or documents made or prepared, in furtherance 
of a fraud, dishonest or deceptive conduct, deliberate misuse of legal powers or 
legal duty, or other offence. 
2. Legal compulsion or permission: A client may waive their privilege and 
authorise disclosure of privileged information. This can be express or implied, 
waived by the client themselves, or the lawyer on their behalf (EA, s. 122). 
Statutes can also compel disclosure of privileged information, but this is very 
rare because of its fundamental human rights status. But Parliament can oust 
privilege, as long as it is clearly expressed, with unequivocal language, that 
privilege does not apply in the situation (Daniels Corp v ACCC).  
3. Disciplinary proceedings - lawyers may disclose privileged information if 
necessary to defend against a disciplinary complaint (LPUL, s. 321).  
4. Inconsistent or unfair conduct: A client can lose privilege if they act 
inconsistently with that privilege. However, (a) the client must knowingly and 
voluntarily disclose the substance of the evidence, (b) the substance of the 
evidence must have been disclosed with the client's express or implied consent, 
or (c) disclosed in situations where it would be unfair to the opponent to 
maintain privilege (EA, s. 122).  
What should be done if privileged material is accidentally received by a 
solicitor? They should return, destroy or delete the material immediately upon 
becoming aware the disclosure was inadvertent, and notify the other lawyer of 
the disclosure and steps taken to prevent inappropriate misuse (ASCR 31.1). A 
solicitor who reads part or all of confidential material before becoming aware of 
its privileged status must notify the opposing solicitor immediately, not read any 
more material (ASCR 31.2), and refuse if instructed by a client (ASCR 31.3).  



 

Duties to Clients - Client-Client Conflicts 

Concurrent Client Conflicts 
Concurrent client conflicts arise when a solicitor is (a) acting for 2 or more parties in contentious or non-contentious 
matters, (b) acting against a current client in a different matter, or (c) confusing individual and corporate clients. 
1. When work is contentious/litigious: A strict rule applies - a lawyer cannot represent 2 or more clients with competing 
interests. Consent is also prohibited.  
2. When work is non-contentious/transactional: No absolute rules. As long as both vendor and purchaser provide consent, 
and both have a full understanding of the nature and implications of what they are consenting to, the solicitor can act for 
both parties. This is allowed because both parties have the same interest. But once their interests start to diverge, there may 
be ethical issues (Yunghanns v Elfic - transactions led to litigation; acting in proceedings between 2 or more clients 
undermines the perception and administration of justice).  
Concurrent Client Conflicts - The Rule: ASCR 11.1: A solicitor and law practice must avoid conflicts between duties owed to 
two or more current clients, except where permitted by the Rule. ASCR 11.2: If a solicitor or law practice seeks to act for 
two or more clients in the same or related matters where the client's interests are adverse, and there is a conflict or 
potential conflict… the solicitor or law practice must not act, excepted where permitted by 11.3.  
Exceptions: ASCR 11.3: Where a solicitor or law practice seeks to act in circumstances specified in 11.2, the solicitor or 
practice may, subject to each solicitor discharging their duty to act in the clients' best interests, only act if each client (a) is 
aware that the solicitor or practice is also acting for another client, and (b) has given informed consent* to the solicitor or 
practice so acting. ASCR 11.4: If a solicitor or practice acts for more than one client in a matter and, during the course of 
the conduct of that matter, an actual conflict arises between duties owed to two or more clients, the solicitor may only 
continue to act for one of the clients provided the confidentiality to other clients is not put at risk** and the parties have 
given informed consent*.  
*Informed consent: Informed consent can only be given by the client where there is complete transparency, full disclosure 
of material issues and complete honesty to all parties. When obtaining informed consent, a lawyer should explain (a) actual 
or potential conflicts in the duties owed, (b) the risks and consequences of multiple representation, (c) advantages and 
disadvantages of multiple representation (see p. 88), (d) how issues of confidentiality will be dealt with, and (e) alternatives 
available to multiple representation. However, the most important consideration is that the clients have obtained 
independent legal advice.  
**Information barriers: ASCR 11.4: Where a solicitor or practice is in possession of confidential information of one client 
which might reasonably be material for another client's current matter, and which is detrimental to the interests of the 
first client if disclosed, there is a conflict of duties and the solicitor or practice must not act for the other client except as 
follows: (a) each client has given informed consent (see above) to the solicitor acting for another client, AND (b) an 
effective information barrier has been established (see following)    
Example of conflict in multi-party representation: See LSC v Feigen.  
When may a solicitor 'change sides'?: A solicitor's duty of ongoing loyalty prohibits them from acting in the interests of one of 
a number of clients in relation to the same dispute when they have acted in the past for both clients. A solicitor's duty of loyalty 
isn't extinguished when the retainer ends, but continues in a fiduciary capacity (Spincode v Look).  
The need for connecting factors: There is a need for 'connecting factors' for there to be a concurrent client conflict, such that 
there is a risk the confidential information in one client's matter would be disclosed to the other client. A solicitor can act both 
for and against a client in 2 separate proceedings provided there is no connection between the disputes (i.e. proceedings are 
unrelated; no possibility confidential information would cross over) (Australian Liquor Markets v Tasmans Liquor 
Traders).   
In sum: If it appears from the outset that conflict is likely, do not act for one or more parties. Where conflicts arise during 
the retainer, advise clients of the conflict and counsel them to seek independent advice. A prudent practitioner will 
withdraw from acting for all parties where a former client is disadvantaged, but ASCR 11.5 allows them to continue to act 
for one client only if (a) the duty of confidentiality is not at risk, (b) all parties give their informed consent.  

Successive Client Conflicts 
Successive client conflicts can arise in 1 of 3 situations: 
1. Where the same lawyer has acted for both clients - i.e. where a lawyer acts for a former client in one matter, and 
against the same client in the current matter where there is no connection between the disputes (Australian Liquor).  
2. Where one firm has acted for both clients, but via different lawyers - i.e. where one lawyer in the firm has acted for a 
former client in one matter, and another lawyer is acting against the same client in the current matter. This is 
particularly concerning as (a) one lawyer in the firm coming into conflict taints the entire firm, and (b) once one lawyer 
in the firm acts for a particular client, every other lawyer in the firm cannot act against them.  
3. Where a lawyer acts for a former client while working for one firm, and against the same client at a different firm.  
Successive client conflicts - the Rule: ASCR 10.1: A solicitor and practice must avoid conflicts between duties owed to 
current and former clients, except as permitted by Rule 10.2.  
The Exception: ASCR 10.2: A solicitor or practice who/which is in possession of confidential information of a former 
client where that information might reasonably be concluded to be material to the matter of another client, and 
detrimental to the interests of the former client if disclosed, must not act for the current client unless (a) the former 
client has given informed written consent, or (b) an effective information barrier has been established.  
Issue 1 - What is a 'former client'?: 'Former client' includes a person or entity that has previously instructed (a) the 
solicitor, (b) the solicitor's law practice, (c) the solicitor's former law practice while the solicitor was working there, (d) 
the former law practice of a partner, co-director or employee of the solicitor while they were working at that former 
practice, or (e) has provided confidential information to a solicitor, notwithstanding the solicitor was not formally 
retained and did not render an account (i.e. 'advice only') (ASCR Glossary).  
Issue 2 - What is 'confidential information'?: The onus is on the former client to show information is confidential 
(Phillips). Confidential information must be identified with precision, not in global terms (eg. 'the lawyer knows stuff 
about me') (Village v BDW). 'Getting to know you' factors are also confidential i.e. information gleaned in getting to 
know the character, personality, attitudes, weaknesses, strengths etc of a client which could be used against them is 
considered confidential (Yunghanns), even if retainers are unrelated (Australian Liquor), as these factors could 
influence the lawyer acting against the former client because they pertain to the client, not the particular matter.  
Issue 3 - What are 'information barriers'?: Information barriers demonstrate that confidential information is not passing 
across within the firm. Otherwise known as 'Chinese walls', info barriers will only be effective if effective segregation is 
an established part of the firm's organisational structure. Info barriers set up on an ad hoc basis among members of a single 
working in relation to particular cases will rarely be effective. Where a law firm can show (a) there is no real possibility of 
detrimental disclosure of confidential information, and (b) that an effective info barrier has been put in place between those 
worked for the old client and those working for the new client against the old, those who did not originally work for the 
former client are permitted to act in the current matter. The Court will look for the following as evidence of an effective 
info barrier: (1) physical isolation and separation of conflicting departments, including separate dining arrangements and 
other details; (2) recurring educational programs within the firm which emphasise the importance of not improperly or 
inadvertently divulging confidential information; (3) strict and carefully defined procedures for crossing barriers, and records 
when crossing occurs; (4) monitoring of effectiveness of the wall by compliance officers, and (e) disciplinary sanctions for 
those who breach procedures (Bolkiah v KPMG).  
5-stage test for an injunction in successive client conflicts: (1) Is the lawyer in possession of confidential info provided by the 
former client, and the client has not consented to disclosure?; (2) Is the info relevant to the matter, in which the interests of the other client are averse 
to the former client's interests?; (3) If yes to both, is there a real and not fanciful or theoretical risk there will be disclosure? (4) If yes, the 
evidentiary burden rests with the lawyer/firm to establish there is no risk of disclosure. This is a hard onus to show, and is 
very rarely proven, but may be shown by an extremely robust info barriers (see Bolkiah test); (5) Assuming the info barrier 
is high enough, should a permanent injunction be granted? (World Medical v Phillips).  
Example of a weak info barrier: APT v Optus.  
 

What if there has been no prior lawyer-client relationship? A lawyer can still be restrained from acting where they hold confidential information on the opposing party as a result of a previous retainer with a third party (Garde-Wilson v Cross Chambers).  
The Family Law jurisdiction: Restraining lawyers: Given the particularly sensitive nature of parenting matters, the Court is more likely to restrain a lawyer from acting in family law proceedings where the public interest in preserving confidence in the administration of justice is at stake 
(Bracewell v Southall), or where a party swears they have conveyed confidential info to their solicitor in previous proceedings which they believe will be used to their disadvantage in current proceedings (McMillan). However, even in family law proceedings, the court will not restrain a lawyer 
who previously worked for the firm representing one party before moving to the firm representing the other party where (a) the first party cannot point to any confidential info which could be used to their disadvantage, (b) the first party had previously agreed to the solicitor acting for the other 
party, or (c) the solicitor has successfully quarantined themselves from involvement in the previous matter (Osferatu). Confidential info in family law proceedings can include impressions of a party's personality ('getting to know you' factors), and unconscious memories originally thought to be 
irrelevant (Magro; Sent v John Fairfax). Moving to family law: Where a solicitor migrates from some other field of law in which they previously acted for the client (eg. commercial), to family law against the same client, the solicitor will be restrained from acting (Thevanez).  



 

TOPIC 8: COSTS 

COSTS DISPUTES - Use the following structure: 
1. Who might be aggrieved in the scenario? How or why might they be aggrieved? Look for signs of wrongdoing, conflicts etc.  

2. How vulnerable are the clients? Does the LPUL apply? The Act is more likely to apply to vulnerable clients i.e. individuals are generally considered vulnerable, corporations are generally not. LPUL, s. 170: Applies to everyone but 
(a) a commercial or government client (see s. 170(2) for meaning of 'commercial or government client') or (b) a third party payer who would be a commercial or government client if third party payer were a client of the law practice concerned. 
3. Has there been valid disclosure? Requirements: s. 174 - (1)(a): Information disclosing the basis of legal cost calculation; (1)(b): Information disclosing any significant change to anything previously disclosed, including significant change 
to legal costs payable; (2)(a): Information disclosing client's rights, including the right to (i) negotiate a costs agreement, (ii) negotiating a billing method, (iii) receive a bill, (iv) receive an itemised bill, and (v) request assistance from the LSB in a 
costs dispute; (3): Law practice must take all reasonable steps to satisfy itself the client understands and consents to the proposed course of action; (6): All disclosures to be made in writing. Exceptions & special circumstances - (4)(5): Disclosure 
not required if legal costs will likely not exceed amount specified in Uniform Rules - (a) if total estimate is under $750: Disclosure not required; (b) if total estimate between $750-$3,000: Basic standard disclosure required; (c) if total estimate 
above $3,000 - main disclosures required (see above), and advice to be made ASAP. (7)(8): Where the law practice has previously disclosed total costs will not exceed a lower threshold, the law practice must inform the client in writing ASAP after 
becoming aware costs are likely to exceed the lower threshold; s. 175 - if alternative law practice is retained by client, the first law practice must disclose all details and info to second practice; 
S. 176(1) - if disclosure is required under ss. 174, 175, the law practice must also make disclosure to any associated third party payer, but only matters relevant to them and costs payable; s. 176(2) - disclosures to third party payer to be made in 
writing ASAP after becoming aware of legal obligation to disclose; s. 177(1) - if a law practice negotiates a settlement on a client's behalf, they must disclose the estimate of the legal costs payable by the client before settlement is executed. 
4. Has there been a valid costs agreement? General requirements: s. 180(1) - costs agreement may be made between a client and law practice, on behalf of a client by another law practice, between one law practice and another, of 
between a law practice and third party payer; s. 180(2) - costs agreements must be made or evidenced in writing; s. 180(3) - costs agreement must be accepted in writing, or by other conduct; s. 180(4) - costs agreement cannot provide that legal 
costs to which it relates are not subject to a costs agreement. Conditional costs agreements: s. 181(1) - may provide that payment of some or all of the legal costs is condition on a successful outcome ('no win, no fee'); s. 181(2)(3)(4) - 
conditional costs agreement must (a) be in writing and plain language, (b) set out circumstances constituting a successful outcome; (c) be signed by the client, (d) include a statement that client has been informed of the right to seek independent 
legal advice before entering into the agreement, and (e) contain a cooling-off period of no less than 5 clear business days during which client may terminate (inapplicable to agreements between law practices); s. 181(5) - if a client terminates 
within cooling-off period, the practice may recover only those legal costs in respect of services performed prior to termination, and done at the client's instruction and knowledge (uplift fees not recoverable); s. 181(6) - disbursements may be 
payable regardless of outcome; s. 181(7) - conditional costs agreement cannot be made for criminal law or family matters. Uplift fees: s. 182(1) - conditional costs agreements may provide for payment of an uplift fee; s. 182(2) - if litigious 
matter, costs agreement must not provide for uplift fee unless successful outcome is reasonably likely. Uplift cannot exceed 25% of legal costs, excluding disbursements; s. 182(3) - conditional costs agreements including an uplift fee must (i) 
identify basis on which uplift fee is calculated, (ii) include estimate of uplift fee, or range/estimates thereof. Contingency fees: s. 183(1) - a law practice must not enter into contingency fee costs agreements (i.e. where costs are calculated by 
reference to the amount of any award or settlement, or the value of property which may be recovered in proceedings. Penalty: 100 penalty units; s. 183(3) - contravention can lead to disciplinary proceedings so unsatisfactory professional 
conduct or professional misconduct. s.  
5. Is there a valid bill? Requirements: s. 186 - bill may be in the form of a lump sum bill or itemised bill; s. 188(1) - bill given must (a) be signed by principal of the law practice, or (b) nominate a principal as responsible for the bill; s. 188(2) - if 
a principal does not sign or is not nominated as responsible for the bill, each principal is taken to be responsible for the bill, s. 189 - a bill must be delivered, in person or by mail; s. 191 - law practice must not charge for preparation or giving a bill; 
s. 192 - a bill must include or be accompanied by a written statement setting out avenues open to the client in event of a dispute as to legal costs, and time limits for taking action; s. 193 - a law practice may give an interim bill covering only part 
of legal services retained to provide. Requests for itemised bills and progress reports: s. 187(1)(2)(3) - Itemised bill - if a bill is given in lump sum form, any person entitled to an assessment of legal costs to which the bill relates can request an 
itemised bill. Request must be made within 30 days after costs become payable. Practice must comply within 21 days of the request; s. 190(1)(2)(3) - Progress reports - a law practice must on reasonable request, without charge, and within a 
reasonable period, provide a written report of legal costs incurred to date, or since last bill was rendered. Law practice retained by another law practice on behalf a client is not required to give a report, but must disclose to the other practice any 
information necessary for the other practice to comply with (1). (2) does not apply if the other law practice ceases to act in the matter for which they were retained.  
6. Are the costs charged, or to be charged, fair and reasonable? Meaning: s. 172(1) - law practice must not charge costs that are no more than fair and reasonable in all the circumstances i.e. which are proportionately and 
reasonably incurred, and proportionate and reasonable in amount; Considerations: s. 172(2) - in considering whether costs are fair and reasonable, regard must be had to whether costs reasonably reflect (a) the lawyer's level of skill, experience, 
specialisation and seniority, (b) the novelty, complexity or difficulty of the case, (c) the quality of work done, (d) the amount of time spent on the matter, (e) the labour and responsibility involved, (f) the extent to which the matter involved a 
matter of public interest, (g) the amount or value of the subject matter, (h) the urgency of the matter, (i) the number and importance of documents involved, (j) the amount costs were likely to be assessed at (k) retainer and instructions, (l) 
presence of a costs agreement - s. 172(4) - costs agreement prima facie evidence legal costs are fair and reasonable provided (a) ss. 174-178 are complied with (see above), and (b) agreement does not contravene ss. 180-185 (D'Alessandro v 
LPCC); s. 172(3) - regard must be had to the Uniform Rules; ASCR 12.2; s. 207 - Contravention: Charging more than fair and reasonable costs can constitute unsatisfactory professional conduct/professional misconduct on the part of the principals 
and legal practitioners responsible; s. 173 - Avoidance of increased legal costs: A practice must not act in a way that unnecessarily results in increased legal cost, and must act to avoid unnecessary delay resulting increased legal costs.  
Gross overcharging: Gross overcharging determined by s. 172(2) factors (see above). Generally speaking, however, 'normal overcharging' is allowed i.e. no more than 15% of the original assessment. Such overcharging may result in bill reduction, but not 
disciplinary proceedings. Costs agreements do not act as a bar to disciplinary proceedings i.e. a lawyer cannot charge certain fees simply because a client agreed to them. Gross overcharging is determined objectively (D'Alessandro v LPCC). The court can 
determine whether a solicitor grossly overcharged clients, even where there is no prior formal assessment of the bill charged.  
Costs agreements: It is fraudulent to bill a client on a different basis disclosed in costs agreement. A lawyer breaches fiduciary duty when they (a) fail to draw their client's attention to the provisions of a previous retainer, particular where first retainer 
limited increases in charges, (b) fail to provide an assessment of the likely impact of proposed increases to fees payable, (c) fail to advise clients seek independent legal advice in respect of a new agreement, or (d) fail to give clients an opportunity to make an 
informed decision (Queensland Law Society v Roche). Misconduct in billing practice: A solicitor cannot charge for a unit of time more than once. Where acting for multiple clients in proceedings heard together, must apportion costs to clients 
(Bechara v LSC). Forging timesheets warrants striking off (Law Society of NSW v Foreman). The principal solicitor is ultimately responsible for their failure of their employees to charge client's inappropriately or erroneously (LSC (NSW) v Keddie). 

7. What remedies are available? s. 178 - Non-compliance with disclosure obligations: Costs agreement is void; client does not have to pay legal costs until they are assessed by the LSB; practice cannot commence proceedings against the 
client until costs assessed; if proceedings are commenced prior to assessment, the practice may be subject to disciplinary proceedings for unsatisfactory professional conduct. 185(1)(2)(3) - Non-compliance: Costs agreements contravening 
section are void; law practice cannot recover amounts in excess of that which they would have been entitled to if costs agreement had not been void, and required to repay excess amounts received; if repayment is not made, person entitled to 
be repaid may recover from the law practice as a debt; costs agreement in contravention does not entitle to recovery of an uplift fee; s. 99 - Applications can be made to VCAT; Part 5.2 - Complaint can be made to LSC. 
8. Could any of the legal actors face disciplinary consequences or other penalties? ss. 178(1)(d), 207, gross overcharging - UPC or PC, for which principal of firm is liable; ss. 173, 182(4), 183, 191, 194 - civil penalties for practice 
9. What can legal actors do to fix these problems/do differently in future? Legal Consumer Advocate; greater transparency and predictability in charges; websites to rate and review legal affordability; widespread use of fixed fees. 


