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Topic 3 International Carriage of Goods by Sea 
HVR/MHVR  
• Answer process 

- Is there a contract? 
-  Which international rule applies? 
- Who will sue for the loss/damage of the carriage? 

Incoterm: When will the risk transfer from seller to 
buyer? 

- Who is the carrier? (identify the parties) 
- Carrier’s obligation under the sea carriage rules: 

o Art3R1: Seaworthiness 
§ Before & at the beginning of the 

voyage 
§ Due diligence that cause the ship 

to be unseaworthy 
§ Fit to carry the cargo on that 

specific voyage 
o Art3R2: Proper care of cargo- carrier must 

have proper skill and good sound system 
in place 

- Carrier’s defences 
o Art4R1 Due diligence 
o Art4R2 Immunities 

§ (a) Natural fault defence: 
Management of the ship as a 
‘navigational unit’ not as a ‘cargo 
owner’ 

§ (c) perils, dangers and accidents 
of the sea: foreseeability of the 
perils 

- Monetary caps on the carrier’s liability: Art4R5 
and the remedies 

• Define:  
o Consignor: A person who indorses or transfers the 

goods under a bill of lading 
o Consignee: A person who is specified as the recipient 

of the goods in a bill of lading 
o Carrier: A person who is enter into contract with 

shipper for the carriage of the goods.  The carrier 
must be shipowner or charterer(hirer) of a ship. 

o Shipper: A person who is a party to a contract of 
carriage with a carrier /a person who delivers the 
goods to the carrier regardless of whether he or she is 
expressly or directly a party to the contract of 
carriage 

o Clean bill is a bill which states that the goods have 
been shipped are in good condition and order 

o Claused bill is a bill which states that the goods have 
been shipped with noted defects or damages in goods 
or package.  
 

• Art 3.1 and 3.2 of MHVR 
Art 3.1: The carrier shall be bound before and at the 
beginning of the voyage to exercise due diligence  

a) Make the ship seaworthy. 
b) Properly man, equip and supply the ship. 
c) Make the holds, refrigerating and cool chambers, 

and all other parts of the ship in which goods are 
carried, fit and safe for their reception, carriage and 
preservation. 

• Riverstone v Lancashire (1961): Carrier was liable. 
This case illustrates and applies the carrier’s 
“seaworthiness” obligation under Art 3R1. 

Held – On the true construction of r 1 of art III of the Hague 
Rules, considered in the light of the history of the relevant 

rule, the obligation imposed thereby on the carriers to 
“exercise due diligence ... to make the ship seaworthy” was 
an obligation that there should be due diligence in the work, 
and, the ship having been entrusted by the shipowners to the 
ship repairers for survey, the negligence of the fitter 
employed by the ship repairers was a lack of diligence for 
which the shipowners were responsible; therefore, the cargo 
owners were entitled to recover damages. 
• The Good Friend (1984): Meaning of seaworthiness, 

need to look at the whole system of the ship. The 
Court found that the trucking was in a damaged 
condition at the vessel was being prepared for loading. 
It follows that there was lack of due diligence on the 
part  of the owners, through their master and the crew, 
in failing to look inside the trucking, to detect the 
residues there, and to take measures to deal with them.   

 
Art3.2 Subject to the provisions of Article 4, the carrier 
shall properly and carefully load, handle, stow, carry, keep, 
care for, and discharge the goods carried. 
• Bunga Seroja case: A3R2- This case illustrates the 

importance of taking proper care of the goods being 
carried. The reason why the carrier is liable is bc they 
did not stow the goods properly despite the weather. 
The carrier need to consider every possible aspect, 
including the weather of the journey.  

 
• Art 4.1 and 4.2 of MHVR 
Art4.1: Neither the carrier nor the ship shall be liable for 
loss or damage arising or resulting from unseaworthiness 
unless caused by want of due diligence on the part of the 
carrier to make the ship seaworthy, and to secure that the 
ship is properly manned, equipped and supplied, and to 
make the holds, refrigerating and cool chambers and all 
other parts of the ship in which goods are carried fit and safe 
for their reception, carriage and preservation in accordance 
with the provisions of paragraph 1 of Article 3. Whenever 
loss or damage has resulted from unseaworthiness the 
burden of proving the exercise of due diligence shall be on 
the carrier or other person claiming exemption under this 
article. 
• The Europa case [3.110]: The ship was technically 

unseaworthy but the damage was caused by seawater 
entering into the ship after the ship collided with a dock 
wall. The cause of damage was the collision between 
the ship and the dock wall was not a direct result of the 
unseaworthiness. Shipowner exempt under Art 4(1).  

The importance of determining the cause of the damage: 
It is important to determine the cause of the damage because 
although the shipowner has a duty to guarantee the 
seaworthiness of the ship, the ship’s unseaworthiness does 
not always result in a breach of this duty. A shipowner is 
found to have breached his or her duty of due diligence only 
when the damage was in fact caused wholly or partially by 
the unseaworthiness of the ship. 
How does this case makes clear with the cause of 
damage? This case suggests that if unseaworthiness is the 
basis of an action, the damage so claimed must be derived 
directly or indirectly from the unseaworthiness of the ship. 
 
• Art4R2(a) Natural Fault Defence: Chubu Asahi 

cotton Spinning Co v The Ship Tenos (1968) + Mining 
& Manufacturing v Ship Novoaltaisk [1972]: 
A4R2(a) the activities undertaken by both cases were 
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considered the management of the ship, therefore, the 
carrier will be able to rely on the defence.  

• Novoaltaisk:  
Held: (1) The operation of taking in fresh water was done in 
the interests of, and for the purposes of, the ship, and the 
whole operation, and the several parts which constituted the 
whole, were in the management of the ship. 
(2) The exception from liability provided for in art4R2 (a) 
applied. The defendant was not liable to the plaintiff. 
 
• Art4R5 + El Greco case: This cases discusses the 

meaning of ‘a package or unit’ in Art 4(5)(c), for the 
purposes of determining the carrier’s maximum 
financial liability. 

 
Week 6 In-class activity 2 
1. Contract exist bc BoL  
2. What is the governing law?  
Australian law applies (MHVR) 
s. 11 of COGSA deems any contract of carriage of goods by 
sea from an Australian port to an oversea sport as heaving 
selected Australian law as governing law. 
Art 10R1of MHVR  applies to outbound carriage of goods 
from Australia.  (Process 1(b): goods leaving Australia? – 
1(c) goods fit definition of goods?) 
3. Who will sue for the damages/loss to the vehicles? 
The agreed incoterms is CIF(Tokyo). The risks of the goods 
transfer from seller to buyer when they have been delivered 
on board of the ship in CIF terms, however, the seller is 
responsible to pay all costs until goods have been delivered 
on board of the ship at the port of shipment and the costs of 
loading, insurance and taxes. In this case, buyer will bear the 
risk since a clean BoL has been issued on behalf of the 
carrier.  
4. Who is the carrier? 
Carrier includes the owner or charterer of a ship that enters 
into a contract of carriage with the shipper under Art 1 of 
MHVR. 
5. Terms of the contract (that might be breached) 
• The carrier put a limitation clause on the back of the 

BoL, it is unlikely that they will be able to rely on the 
clause.  

• Law: Art3R1 states that the carrier shall be bound 
before and at the beginning of the voyage to exercise 
due diligence to make the ship seaworthy and make sure 
all parts of the ship in which goods are carried are fit 
and safe for the reception, carriage and preservation of 
the goods.  

• Application: The investigation discovered that the 
carrier did not ensure there are enough on-shore 
maintenance checks and manpower to ensure the 
seaworthiness of the ship. Therefore, the buyer (A) may 
argue that the carrier did breach Art 3R1 because they 
did not exercise due diligence to ensure the ship is 
seaworthy.  

6. Carrier’s defence (next week) 
It is unlikely that the carrier would be able to rely on the 
defences listed under Art4R1 and Art4R2.  
7. Remedies 
Law: Art4R5(a) Unless the nature and value of such goods 
have been declared by the shipper before shipment and 
inserted in the sea carriage document, neither the carrier nor 
the ship shall in any event be or become liable for any loss 
or damage to or in connection with the goods in an amount 
exceeding 666.67 units of account per package or unit or 2 

units of account per kilograms of gross weight of the goods 
lost or damaged, whichever is the higher. 
 
Week 6 Group Presentation Question 
1. Is there a contract? In the case, we assume that there is a 
contract because seller (FS) and buyer (H) shows intentions 
in entering into an legally binding contract.  
2. What is the governing law?  
• S.11 of COGSA, Australian law applies since the goods 

are leaving Australian port 
• Art 10(1)(b) goods leaving Australia? Yes 
• Art 10(1)(c) goods fits in the definition of goods? yes. 
3. Who will sue for damages/loss to the truck? 
The agreed incoterms is FOB(Melbourne), under FOB 
terms, the seller clears the goods for export and delivers 
them on board the named vessel at the “named port of 
shipment.” That is, all risk of loss or damage transfer from 
seller to buyer from the time the goods have been delivered 
on board the ship at the named port of shipment, buyer will 
be responsible to pay all costs. Buyer will sue for damages 
to the truck.  
4. Who is the carrier? OC is the carrier, see definition 
under Art 1R1(a) MHVR. 
5. Terms of the contract (that might be breached) 
[Issue 1] Truck received serve damage during the voyage 
because a belt that used to secured the truck break.  
• Law: Art 3R1 states that carrier breach this article if 

they failed to use due diligence to ensure the 
seaworthiness before and at the beginning of the 
journey.  

• Application: buyer need to establish that the carrier did 
not ensure the truck was secured before the journey. 

[Issue 2] Unloading process caused additional damage to  
the truck. 
• Law: Art 3R2 makes it clear that the carrier shall 

properly and carefully load, handle, care and discharge 
the goods being carried.  

• Application: Given the facts, buyer can argue that the 
carrier did not ensure there is an operator with proper 
skill and experience to unload the truck.  

• Case: Bunga Seroja case: the reason why the carrier is 
liable is bc they did not stow the goods properly in 
regards to the already known weather of the journey.  

 
Week 7 In-class activity 2 
[Issue 1] Carrier’s liability for the damaged tractors  
• Law: Art 3R2 states that the carrier shall properly 

handle and care for the goods carried.  
• Application: Bc the tractors were not properly secured, 

it is likely that the carrier breached Art 3.2.  
• Defences for the carrier:  
• Law: Art 4R2 states that the carrier will be able to rely 

on the immunity if the loss is caused by a 'peril, danger 
or accident' of the sea. Carrier need to show that 'the 
loss or damage is on the balance of probabilities 
attributable to a fortuitous accident of casualty of the 
sea, rather than to some other cause such as the ordinary 
action of the wind and waves or wear and tear'  

• Application: The carrier may seek for the perils of sea 
immunity listed under Art 4R2(c) and argue that the 
damage was  caused by the sea.  

[Issue 2] Carrier jettisoning the tractors while the weather is 
good.  
• Law: Art3R2 


