
TABLE OF CONTENTS 
 
Incorporation of a Company 

- Separate Legal Entity 
o Piercing the veil  

- Public vs Private Companies 
- Constitution vs Replaceable Rules 

o Constitutional amendment 
o Statutory contracts 

- Share Capital 
o Reduction of share capital 

 
Third Parties 

- Corporate Contracting 
 
Directors’ Duties 

- Good faith and in best interests 
- Proper purpose 
- Retain discretion 
- Conflict of Interest 
- Misuse position and information 
- Disclosure of personal interests 
- Related parties 
- Care, skill and diligence 
- Insolvent trading 

Consequences of Breach 
 
Members’ Remedies 

- Statutory derivative action 
- Oppressive conduct 
- Personal actions 
- Winding up 
- Statutory injunctions 

 
Corporate Mortality 

- Insolvency 
- Deregistration  

  



(1) Separate Legal Entity 
[A] may argue that they are not liable for ____ as their liability is limited through incorporation of 
[company]. 
 
Upon registration of a company, it becomes a separate legal entity from those who own it (Saloman) 

- “Corporate veil” limits personal liability of members 
 
1.1 Registration 
S119 Company comes into existence as a body corporate at the beginning of the day on which it is 
registered with ASIC 
 
1.1.1 Process of Registration 
A person must lodge an application with ASIC (s117(1)) 

- S117(2) Must consist of the following: 
o (a) Type of company 
o (b) Proposed name 
o (c) Name and address of each member 
o (d)/(e) Name, place and date of birth of each director/company secretary 
o (f) Address of each director or company secretary 
o (g) Address of company’s office 
o Etc. 

- S117(4) The application must be in the prescribed form 
o Form 201 

 
1.1.2 Effect of Registration 
S118 ASIC issues the company with a certificate of registration and an Australian Company Number (CAN) 

- S1274(7A) This is conclusive evidence that all requirements have been complied with and that 
company is validly registered 

 
1.2 Corporate Groups 
Companies often form part of larger corporate groups that operate under the direction of an ultimate holding 
company 

- Companies can be shareholders in other companies (shares are property, and thus can be owned by 
companies, creating a corporate group/family) 

 
1.2.1 Application of Separate Legal Entity Doctrine 
Each company in a group is a separate legal entity, distinct from other companies in the group 

- Directors owe duties only to the company on whose Board they serve (Walker v Wimborne) 
- Holding company cannot treat profits of a subsidiary as its own (Industrial Equity) 

 
I.e. the corporate veil protects corporate shareholders just as it does individual shareholders 
 
1.2.2 Identifying Groups 
Two methods for identifying corporate groups: 
 
1.2.2.1 Subsidiary Under Holding Company 
Defining characteristics: 

- S46(a)(i) Holding company controls the composition of the subsidiary’s board; or 
o “control” = actual legal control, not practical control enjoyed by a significant shareholder 

who can usually determine the result of an ordinary resolution (Mount Edon) 
o i.e. can (within exercisable power) appoint or remove majority of directors (s47) 

 
 
 
 



- S46(a)(ii) Holding company has voting control of subsidiary in a general meeting; or 
o “control” test is satisfied if company has a legally enforceable power to control the casting of 

the necessary number of votes required (Bluebird Investments) 
- S46(a)(iii) Holding company has majority ownership of subsidiary share capital 

 
S50 If a company falls within a s46 definition, the two companies are “related bodies corporate” 
 
1.2.2.2 Parent and Controlled Entities 
S50AA(1) A company controls another if the first has the capacity to determine decisions about the second’s 
financial and operating policies (NB: does not mention control of voting) 

- Factors in determining whether this capacity exists: 
o (2)(a) Practical influence (rather than the rights) first company can exert 

§ More flexible definition of control (can be exerted without control of board/voting) 
o (2)(b) Practice or pattern of behaviour affecting the second company’s policies to be taken 

into account (even if it involves a breach of agreement or trust) 
- The capacity does not exist when” 

o (3) The first company and third party company can jointly determine decisions about the 
second company 

§ i.e. if your control requires cooperation of another company, it is not “control” 
o (4) If the first company is under a legal obligation to exercise their influence over the second 

for the benefit of someone other than the first company’s members 
 
1.3 Piercing the Veil 
Courts are not very willing to “pierce the veil” 

- Using a company to limit liability is not an illegal purpose (Saloman) 
- Companies can contract with their sole owner in personal capacity (Lee v Lee) 
- A member, even if they own all the shares, is not the corporation (Macaura) 

o Members have no interest in the company’s property 
o Facts = insurance policy for timber in name of Mr M, but company owned the timber, no 

insurance pay out 
 
1.3.1 Exceptions 
In what situations will the court will go behind the “veil” to hold the person responsible liable? 
 
1.3.1.1 Fraud 
To prevent a person avoiding existing obligations or perpetrating a fraud 

- If the company is created as a “mere cloak or sham, a mere device for enabling defendant to continue 
to commit breaches of/evade [obligation]” (Lord Hansworth MR in Gilford Motors) 

 
1.3.1.2 Agency 
When the subsidiary is deemed to be an agent of the holding company 

- Indicia of agency relationship (Smith, Stone and Knight) 
o Profits of subsidiary treated as profits of holding company 
o Persons conducting business appointed by the holding company 
o Holding company must be head and brain of trading venture 
o Holding company must govern the venture and decide what should be done and what capital 

should be embarked on it 
o The business’ profits must be made by the holding company’s skill and direction 
o The holding company must be in effectual and constant control 

- NB: courts are reluctant to infer agency due to Saloman 
o Not even 100% ownership of shares by one person is sufficient to create agency 
o Only applies in exceptional, unusual fact cases 

 
 
 



1.3.1.3 Tortious Acts 
Holding companies may be liable for the tortious acts of their subsidiaries 

- Court held that it was arguable that tort victims could pierce the corporate veil to get to the assets of 
the holding company (Briggs v James Hardie) 

o Reasoning is that a tort victim has no choice as to the corporation which will do them harm 
(c.f. choosing who to take business risks with) 

 
1.3.1.4 Statute 
The Corporations Act includes various provisions that lift the corporate veil 

- i.e. Directors’ Duties 
o if a director breaches this duty, they can be personally liable for debts of the company 

  



(2) Proprietary vs Public Companies 
S112 sets out types of companies that can be registered under the Act 
 
2.1 Proprietary Companies 
S45A defines a proprietary company as one that is registered as such under the Act 

- Subject to a lesser degree of regulation, higher degree of commercial privacy 
- Requirements 

o Must have less than 50 non-employee shareholders (s113) 
o Cannot raise capital from the public 
o Only need one director, no requirement for company secretary 

- Large or Small 
o To qualify as small, a company must meet at least two of three criteria: 

§ Consolidated gross operating revenue less than $25m per financial year; or 
§ Value of consolidated assets less than $12.5m; or 
§ Company and entities it controls has fewer than 50 employees 

 
2.1.1 Unlimited with share capital 
Shareholders do not have limited liability 

- Liability will arise if the company is unable to meet its debts after it has been wound up 
- Still a separate legal entity 
- NB: These type of companies are rare 

 
2.1.2 Limited by shares 
s516 Liability of each member limited to the amount owing (if any) to the company for the shares 
subscribed for 

- NB: the company itself has unlimited liability for its debts and liabilities  
 
2.2 Public Companies 
S9 defines a public company as one which is not proprietary 

- Benefits 
o Can raise capital from the public at large 
o Ability to list on the ASX 

§ Meaning their shares can be traded on the stock market 
§ Attracts even greater degree of regulation and compliance with Listing Rules 

- Requirements 
o Subject to greater regulation and thus more expensive to maintain 

§ Must prepare financial reports (s292), and have them audited (s301) 
o Must have a minimum of three directors 
o Must hold an annual general meeting 

 
2.2.1 Unlimited with share capital 
As above 
2.2.2 Limited by shares 
As above 
2.2.3 Limited by guarantee 
S517 Liability of members limited to an amount undertaken by the member to contribute in the event that 
the company is would up and does not have sufficient assets to meet its liabilities 

- No requirement to contribute the guaranteed amount while the company is operating 
- S124 A company limited by guarantee has no power to issue shares 

 
2.2.4 No liability company 
Members are not liable for any unpaid amount on their shares 
 
S45A(2)(b) A company may only be registered as a no liability company if the company’s constitution 
states that its sole objects are mining purposes  



(3) Constitution and Replaceable Rules 
S134 All companies must have internal management rules 

- Either replaceable rules (s135), a constitution (s136), or a combination of both 
o Some restrictions 

§ Companies listed on the ASX are required to adopt a constitution (Listing Rule 15.11) 
§ No liability companies must have a constitution stating their sole objects are mining 

(s112) 
§ Public companies limited by guarantee who seek to omit word Ltd from company 

name must have a constitution stating company’s objects are for charity only 
- Election between these can be made upon incorporation or adopted/repealed subsequently 

 
3.1 Replaceable Rules (s135) 

S141 Table of all replaceable rules 
Section Replaceable Rule 

194 Voting and completion of transactions – directors of proprietary companies 
198A Powers of directors 
198B Negotiable instruments 
198C Managing director 
201G Company may appoint a director 
201H Directors may appoint other directors 
201J Appointment of managing directors 
201K Alternate directors 
202A Remuneration of directors 
203A Director may resign by giving written notice to company 
203C Removal by members – proprietary company 
203F Termination of appointment of managing director 
204F Terms and conditions of office for secretaries 
247D Company or directors may allow member to inspect books 
248A Circulating resolutions of companies with more than 1 director 
248C Calling directors’ meetings 
248E Charing directors’ meetings 
248F Quorum at directors’ meetings 
248G Passing of directors’ resolutions 
249C Calling of meetings of members by a director 

249J(2) Notice to joint members 
249J(4) When notice by post or fax is given 
249J(5) When notice under paragraph 249J(3)(cb) is given 
249M Notice of adjourned meetings 
249T Quorum 
249U Chairing meetings of members 

249W(2) Business at adjourned meetings 
249X Who can appoint a proxy 

250C(2) Proxy vote valid even if member dies, revokes appointment etc. 
250E How many votes a member has 
250F Jointly held shares 
250G Objections to right to vote 
250J How voting is carried out 
254D Pre-emption for existing shareholders on issue of shares in proprietary company 
254U Other provisions about paying dividends 

254W(2) Dividend rights for shares in proprietary companies 
1072A Transmission of shares on death 
1072F Registration of transfers 
1072G Additional general discretion for directors of proprietary companies to refuse to 

register transfers 


