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Nature and Scope of Cross-Border Litigation 

Private International Law:   

• Private International Law is the part of domestic law that deals with cases that have foreign or cross-border 
elements 

o Every modern country has rules that deal with these questions (Dicey) 
o Consists of principles, rules, policies and approaches [3] 
o Law frequently differs from country to country [5] 

§ Rules for applicable law in contract – fairly standard in/between common law and civil law 
§ Rules for jurisdiction – very significant differences  

• Regulates legal relations between private persons and corporations [5] 
• Concerned with resolving disputes between different legal systems 

 

Importance of PIL: 

World is not a legally unified place – it is a legal jungle with jurisdictions taking divergent approaches to the same 
issues 

• Heterogeneity does not matter if you are dealing with a wholly domestic issue. However, if a foreign 
element is present in the fact scenario, that element demands attention.  

• These types of situations are becoming very common, especially over the last 20-25 years 
• Increasing international interaction has led some to suggest that laws should be harmonised between 

jurisdictions 
• Obviously, this is appealing in theory but in practice it may be impractical 
• Achieving harmonisation across 185 states is not an easy thing to do 
• There are some successes like CISG which has 80 participants and in arbitration 
• But harmonisation becomes increasingly unlikely as you move out of the commercial area – eg family law is 

highly influenced by domestic cultural considerations 

à Because we are never going to get harmonisation but have increasing interaction between states, PIL will be very 
important 

à Another option is the harmonisation of PIL rules that tell you which law to apply 

• This is a more modest proposal that focuses on an earlier step in the process 
• Not aiming at uniform law but a uniform outcome  
• There has been some success in the EU with this approach 

o Rome I and Rome II 
§ Rome I = applicable law rules in contract 
§ Rome II = applicable law rules in tort 

• Note also: 
o Hague Choice of Court Convention 2005 
o Trans-Tasman Proceedings Treaty 

§ Means that laws of foreign judgments and civil jurisdiction have been harmonised 
§ NZ is effectively an AUS state for AUS PIL purposes  

 

However, overall, the harmonisation record outside the EU is not great and has developed slowly and piecemeal  
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Objectives of and Justification for PIL  

1. Implements the reasonable and legitimate expectations of the parties to the transaction or occurrence 
a. Without this, injustice would occur – see Dicey 

 
2. Consistency 

a. That PIL rules are designed to promote certainty, predictability, and uniformity in adjudication is an 
important assumption 

b. Predictability assists parties from different jurisdictions to order affairs and anticipate the legal 
consequences for actions 

c. These are basic prerequisites for maintaining international and interstate order and economic 
development  
 

d. Reduces the legal significance of the choice of the particular forum 
i. Discourages forum shopping – P brining action in one court primarily to obtain material 

benefits that they could not have gotten if beginning action in a more appropriate court [15] 
ii. NB:  forum shopping can also avoid/marginalise unjust laws  

 
e. Absolute consistency is unattainable – more realistic is a general body of principles that provide 

some reasonable regularity in multi-state litigation  
 

3. Particular Justice 
a. Application of A or B’s law may produce a more just outcome than the application of the forum’s law 

 
4. International and Inter-State Comity 

a. Concept is not entirely clear and is very elastic  
 

b. ‘Comity, in the legal sense, is neither a matter of absolute obligation on the one hand, nor of mere 
courtesy and goodwill upon the other. But it is the recognition which one nation allows within its 
territory to the legislative, executive or judicial acts of another nation, having due regard both to 
international duty and convenience, and to the rights of its own citizens or of other person who are 
under the protection of its laws (Hilton v Guyot (Gray J)) 
 

c. May not need reciprocity as a precondition – court usually does not make its own rules dependent 
on the rules of other countries [19] 

d. May not articulate the substance of the law but only the reasons for applying it [19] 

 

History of PIL and Theories  

• Did not come to Common Law until 18C; much longer history in civil law  
 

• Comity – Huber 
o For reasons of comity we should recognise other legal systems in disputes  
o Remains a significant idea 
o Problem is that it does not tell you when you should apply this rule  

 
• Vested Rights 

o Took Comity to another level 
o It is more than just being nice:  if you have a contract or tort occurring in another country you must 

apply that country’s law – matter of obligation (Dicey; Beale) 
 

• Vested Rights challenged; particularly in US – Cook  
o Courts don’t have to apply anything; courts always apply their own local law but if there is a foreign 

element they apply their law with a foreign twist  
 

• Savigny 
o Seat  
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Restraining actions in foreign jurisdictions 

Anti-Suit Injunctions 

 Principles by which an Australian court restrains proceedings otherwise brought properly 
before it provide one means by which the question about where to litigate can be resolved.  

• Alternatively, can be resolved by ‘anti-suit injunction’.  
o Based on principle to: Prevent person from pursing litigation on the ground that it 

would breach equitable principles.  
o Australia: restrain proceedings in other supreme courts  (on one hand) and 

federal courts (on the other) from encroaching on the other’s jurisdiction.  
§ Cross-vesting Acts have hopefully removed the need for this to 

occur 

This is a creature of common law legal systems which arise from equity (CSR Gaudron) and 
give applicants the power to obtain an injunction to stop party from suing you in the foreign 
jurisdiction  

 

Effect:  technically it is an interlocutory injunction but if functions like a final decision about 
where the litigation is to be conducted CSR 397 

Injunction is issued against the person who is the plaintiff in the other court, so long as that 
person is within the jurisdiction of the court imposing the injunction.  

• Breach? Contempt of restraining court if person continues with the litigation. 
• The effect of an anti-suit injunction strikes at the jx of the other court 
• Therefore, extraordinary remedy and should only be granted after the most cautious 

consideration   

Restraining 
proceedings in a 
foreign court 

When ordered? High Court in CSR v Cigna Insurance Australia 

o CSR (Australian Co) and Cigna (US subsidiary co) brought proceedings in US June 
1995.  

o US proceedings alleged that the Cigna companies were obliged to indemnify CSR 
for loss CSR suffered as a result of liabilities they insured for asbestos-related 
injuries to 3rd Ps. 

o Also alleged breaches of Sherman Act (US federal anti-trust law) and New Jersey 
anti-trust law. Under Sherman Act P could recover treble damages 

o In July 1995, Cigna commenced proceedings against CSR in NSWSC. 
o These were for a negative declaration that Cigna was not liable to indemnify CSR 

in respect of liabilities incurred in Australia or the US.  
o Cigna applied to NSWSC for anti-suit injunction restraining CSR from continuing 

the US proceedings.  
o Granted by Rolfe J in August. 
o CSR then applied to Rolfe J for a stay of the NSW proceedings on forum non-

conveniens. 
o Refused in April 1996.  
o CSR appealed to Court of Appeal – dismissed 
o Appealed to HCA – allowed (majority: Dawson, Toohey, Gaudron, McHugh, 

Gummow and Kirby JJ; Brennan CJ dissented) 
• Held: NSW proceedings should, pending on the outcome of the US proceedings, be 

stayed on the ground that they were oppressive.  
o Purpose of the NSW proceedings had been to prevent the US proceedings from 

continuing.  
o Corollary to this conclusion was that the anti-suit injunction should not have been 

ordered.  
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Jurisdiction Clauses 

 Jurisdiction agreement is an agreement by which the parties agree that they will submit to 
the jurisdiction of the courts of a particular place.  

• Can be distinguished from choice of law clause (which selects the law of the clause). 
Choice of law clauses don’t necessarily amount to submission to a court’s jurisdiction 
(Van Vogt v All Canadian Distributors; Progressive Holdings) 

Structure 1. Do you have a jurisdiction clause?  
2. Is it exclusive or non-exclusive? 
3. If exclusive, is the claim within the scope of the jurisdiction clause? 
4. If yes, the jurisdiction clause will be enforced unless strong reasons for doing so; 
5. Or forum non conveniens established?  

• Agreements in favour of a local forum = prorogation clause 
• Agreements in favour of a foreign court = derogation clause  

Jurisdiction clause is treated as a separate agreement from the main contract. 

• This is in accordance with the doctrine of separability FAI General Insurance v Ocean 
Marine Mutual 

• Therefore, attacks on the validity of the rest of contract i.e. voidable for 
misrepresentation will not invalidate the forum agreement. E.g.  
o FAI Insurance: Insurance contract had UK jurisdiction clause – D (insurer) argued 

that the insurance contract was invalid because the P had failed to disclose 
relevant information – and that jurisdiction clause in the contract falls away –  

o NSWCA:  jurisdiction clause survives the attack – stayed proceedings in favour of 
UK courts and they can decide whether the contract was nullified  

• It is only where the party seeking to avoid the contractual choice of forum assert that 
the choice of forum itself is invalid bc of asset to that particular term, that such an 
argument will be considered (CBA v White) 

Existence of forum agreement is determined by the law of the forum (Oceanic Sun Line, 
Brennan J 260-1) 

Exclusive jurisdiction agreements (i.e. litigation in NY and nowhere else) 

• Presumptively enforceable 

Non-exclusive choice of court agreements: (i.e. litigation in NY but can go elsewhere) 

• Less significant in determining jurisdictional disputes 

à distinction is a question of contractual interpretation with regard to the surrounding 
circumstances (FAI General Insurance, 126; Armacel v Smurfit Stone [84]) 

à Are the parties obliged to litigate in the chosen court, if they decide to litigate? (Akai) 

• If yes = exclusive 
• If no = non-exclusive 

 

** NB: use of the word ‘exclusive’ can be a strong indicator of the parties’ mutual intention 
but is not determinative. (FAI General Insurance, 126) 

** However, failure to include the word ‘exclusive’ might be a strong indicator that they did 
not indent the submission to be exclusive (Ace Insurance v Moose Enterprise; especially so if 
previous agreements included ‘exclusive’ Faxtech v ITL Optronics) 


