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Ambit of indefeasibility 
 Registration will not make something out of something it is not. 

- Eg. Just because something is registered as an easement, if it doesn’t meet the 
criteria of an easement, and it is not in fact an easement, registration wont make it 
an easement 

- Therefore you cant have indefeasibility of something that doesn’t exist.  
 An application can be brought to the Supreme Court to have the interest declared invalid 

and it would then be removed from the register. 
 Eg Mortgages: 

- Indefeasibility will only extend so far as what is recorded on the register  

 

When searching the register 
 S 42(1) the registered proprietor is … “subject to such other estates and interests and such 

entries, if any, as are recorded in that folio” 
 You do not need to go further that the register when searching for other interests 
 However, if the register refers to other documents, then it is expected that your search will 

extend so far as the other documents referred to in the register, 

 

Bursill v Berger  
 Required to search only so far as documents that are referred to on the regsiter 
- Berger was the neighbour of Bursill (Ivy case) 
- Register mentioned that an easement existed on Bursill’s land to the favour of Berger 
- The register noted that the easement was created by a previous transfer (no. 7922) between 

two previous owners. 
- When examining the actual transfer document (no 7922) it actually allows more than a mere 

easement – It allowed building along the easement, as long as it was 12 ft from the ground 
- Bursill claimed the easement gave him rights to the exclusive use of that part, to rebuild etc. 
- Berger objected. 
 
HELD 
- Berger could only be affected by the transfer if it was sufficiently notified on the register 
- Question was whether the rights were sufficiently displayed on the register by reference to 

the transfer document 
- Upon seeing reference to document, a purchaser is obliged to search it. 
- Berger was held to have constructive notice as he failed to search the document that was 

referred to on the register 
 

Exceptions to indefeasibility 
 Fraud – s 42(1) and s 43 RPA 
 Statutory exceptions in s 42(1)(a)-(d) 
 In personam exception 

 

Fraud 
 


