
UNLAWFUL KILLING - HOMICIDE 

DEATH OF A PERSON 

1. First establish it is a human being in existence 

a. Born alive rule R v Hutty [1953] VLR 338: ‘A person is not in being until he is born 

in a living state… delivered from mother… existence separate and independent of 

…living by virtue of own functioning organs.’  

i. Immaterial child is attached by umbilical cord. 

ii. Evidence such as heartbeat, pulse, movement, crying, breathing on ventilator, 

sufficient indicators Barrett v Coroner’s Court of SA (2010) 

iii. Attacking pregnant woman – foetus must be born, THEN die to be murder.  

b. End of life 

i. Person is dead when a) there is irreversible cessation of all function of their 

brain or b) irreversible cessation of circulation of the blood in their body. S 2 

Death Definition Act 1983 (SA).  

1. Does not include vegetables.  

CAUSATION 

1. Causation is a factual matter for the jury to decide.  

2. First establish actions are voluntary and of conscious will Pt 8 and 8A CLCA.  

a. Accident, reflex, state of impaired consciousness is involuntary Ryan v The Queen. 

3. Apply the Substantial contribution test – R v Hallett 

a. Was the ‘act or series of acts (or omission) consciously performed by the accused so 

connected it must be regarded as having a sufficiently substantial causal effect, which 

subsisted up to the happening of the event? 

i. Prosecution must prove D’s conduct substantially contributed to the cause of 

death. ‘Operating and substantial cause’.  

b. The conduct need not be the sole or primary cause of death.  

4. Reasonable foreseeability test – Alternative view 

a. Injury was reasonably foreseeable consequence of D’s conduct.  

b. REJECTED IN Hallett but held ‘may be circumstances when need for direction 

concerning reasonably foreseeability may arise. R v Dawood.  

5. Causation only successful if no novus actus interveniens. Was there a break in causation 

chain? (e.g. infected stab wound). 

a. Intervening act so far outside normal course of events that not casually connected to 

the original act Royall v The Queen (1991).  

b. Natural forces  



i. ‘Extraordinary as opposed to ordinary in the operation of natural forces’ e.g. 

tsunami causing Whiting’s death. Hallett.  

c. Free and informed choice by victim or third party 

i. ‘Where the conduct of accused induces in victim well-founded apprehension 

of physical harm such as to make it consequence to escape and injured in 

course of escaping, injury is caused by the accused. Royall.  

1. E.g. suicide jump from window to escape.  

2. Must be reasonable. (McHugh J).  

d. Medical Treatment 

i. Where wound inflicted by D might not have caused death if appropriate med 

treatment were administered, D does not escape liability just because 

incompetent medical treatment was received and death resulted R v Smith.  

ii. Break in chain example R v Jordan.  

iii. Courts are reluctant to apply this as a break.  

 

6. Was it an omission? If so then:  

a. Liability exceptional – no general duty to act or duty to rescue except: 

i. Statutory duty to act.  

1. Provision determines nature and duty and elements of breach.  

2. S 14 CLCA: Care of children and vulnerable adults.  

ii. Putting another in danger 

1. Where a person takes action to put another in danger of death or 

injury, CL duty arises to avert threatened harm. R v Lawford (1993) 

61 SASR 542.  

b. Can be non-action at particular point in time or over period of time R v Starker.  

c. More likely compatible with manslaughter than murder R v Lawford.  

WAS IT MURDER OR MANSLAUGHTER OR OTHER 

The main distinction in homicide rests on FE and defences.  

1. MURDER 

a. What is the PE? (Hallett act/omission) – causing death of a human being (result). 

Prosecution must prove this beyond reasonable doubt.  

b. Is the FE satisfied? (Rely on inferences from circumstantial evidence of words, 

conduct, context and forensics: Was there: 

i. Intention to 

1. Cause death, or 



2. Cause grievous bodily harm, or 

ii. Recklessness  

1. As to causing death, or 

2. Cause grievous bodily harm. (R v Gardiner difficult to sustain).  

3. Test for recklessness 

a. Apply the CL test ‘possibility’ Crabbe 

i. ‘Person who does an act knowing it is probable that 

death or GBH will result, is guilty of murder, if death 

results. Not enough if he knows it is possible but not 

likely death will result’.  

b. Difference between probability and possibility Boughey 

i. Risk of death must be substantial, real and not 

remote. Not calculated by math, but rather that D 

realised there is good chance or likely to happen. 

c. Have the PE and FE elements occurred at the same time? Ryan v The Queen 

d. If yes the defendant might be liable for murder. 

e. Establish causation – prosecution bears legal burden 

f. There is no defence to not intending to: 

i. Cause death to particular person who actually died R v Crabbe 

ii. Cause death in the manner that eventuated. R v Evans (No 2).  

g. Penalty: Life imprisonment s 11 CLCA 

h. Non parole period: 20 years unless special reasons s 32A(2)(b) CLCA.  

 

2. CONSPIRING OR SOLICITING TO COMMIT MURDER:  

a. Conspiracy: Intention by accused and one other party to agreement to commit 

offence pursuant to agreement. 

b. Solicit: to ask, to attempt or to try to obtain.  

S 12 CLCA 

Any person who—  

(a) conspires with any other person to murder,  
(b) solicits, encourages, persuades or endeavours to persuade, or 

proposes to, any person to murder any other person,  

shall be guilty of an offence and liable to be imprisoned for life.  

 
 

3. CONSTRUCTIVE MURDER: CAUSING DEATH BY INTENTIONAL ACT OF 

VIOLENCE 
 

a. First start with s 12A CLCA 

 



‘Person who commits intentional act of violence, while acting in the 

course or furtherance of a major indictable offence punishable by 

imprisonment for 10 years+ and thus causes the death of another is guilty 

of murder.  

 E.g. firing gun (intentional act) during robbery (offence) 

 E.g. punching (intentional act) during rape (offence) 

 

b. No FE required - does not matter if intended to kill – breaches principle of fair 

labelling.  

c. Intentional act of violence means accidental deaths occurring excluded.  

d. ‘Violence’ an uncontrolled force which carries a real (not remote) risk of personal 

harm. A violent act not intended unless accused has appreciation of surrounding 

circumstances. R v Kageregere (Kourakis J).  

i. E.g. lighting fire in field not same as lighting car in city.  

 

4. MANSLAUGHTER 

a. Enacted in s 13 CLCA. Fully objective offence, conduct assessed against standards of 

reasonable person.  

b. Voluntary Manslaughter 

i. Results where elements of murder made but partial defences of provocation 

(CL) or excessive self-defence reduce culpability to standard for 

manslaughter.  

ii. See defences on provocation (CL) and excessive self-defence s 15(2).  

 

c. Involuntary Manslaughter 

i. Results where elements of murder not satisfied. Results in conviction of 

manslaughter under s 13 CLCA. Fully objective – no intention to cause 

death/GBH, not reckless as to causing death/GBH.  

1. Unlawful and Dangerous Act 

a. Causes a death by committing unlawful and dangerous act 

(typically serious assault – 1 punch) without intending or 

being reckless as to death or GBH. 

b. Assessed objectively from standpoint of reasonable person.  

c. Leading case Wilson v The Queen 



i. Dangerous – Reasonable person would appreciate 

risk of death or serious injury. D need not appreciate 

the risk 

d. Only requires intention to do the UDA – must be conscious 

voluntary act.  

2. Negligent (involuntary) Manslaughter 

a. Is the requisite mens rea present: Nydam v The Queen 

 


