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Lecture 1: Introduction 
 
Introduction: 

- Based on common law (developed through the courts) 
- Statute – Acts to update Common Law 
- Equity (torts) 
- Studying legal principles through the study of cases and judgments that have 

developed into Common Law. 
- Intention: to be legally bound 
- Consideration: without which, no contract 
 

Definitions of Contract:  
• Torts and contracts are Laws of Obligations 
• Torts: obligation is found in a legal rule, eg. Negligence, defamation. 
• Contract: obligation is found in an agreement, obligations rooted in the 

agreement. Source of obligation = promise. Contracts = promise and 
agreement. Promises made between two or more people that Courts will 
enforce (by remedy), if breach in agreement or promise.  

• Promises exchanged. 
• Most contract definitions based on concepts of Promise and Agreement 
• A contract may conveniently be described as “an agreement between two or 

more parties that a court will enforce”, but not completely true. There has to be 
intention and consideration.  

• Agreement depends on an objective test (“reasonable person” test). 
 
Classification of Contracts: 
 
Promissory Intent: 

• Bilateral contracts – promise for a promise 
• Unilateral contracts – act for a promise 

 
Formation 

• Express contracts e.g. Walk into shop, order, ‘Yes coming up’ (objective word 
test = offered to buy food for $x and shopkeeper agreed to sell it). Expressly 
formed by words or by conduct.  

• Implied contracts - created by the actions and conduct of the parties (using 
objective test) with no express agreement, either by word, or action.  (Clarke v 
Dunraven [1897] AC 59) – both entered boats in races, signed their respective 
contracts, had no contract with each other. Term of contract = boat owner who 
damages another boat will be liable for the loss caused. Boats crashed, party 
who suffered loss sued the other party for breach of contract.      Defence = we 
never had a contract. Court ruled that contract was formed by implication.  

• Simple contracts – requires no special form to be created (even if it is in writing). 
Very often to be created verbally. No specific form is required and it must have 
consideration (price that you pay for the promise, paid for each other’s promise 
with our promise). Created in any way, consideration must be present.   

• Formal contracts – requires a special form to be created (e.g. a deed). Specific 
form prescribed by legislation, does not have to be consideration (form takes 
the place of consideration).  



 
Enforceability 

• Valid contracts – elements of formation satisfied, enforceable contract. 
• Void contracts – no contract ‘ab initio’ (from the beginning), no contractual 

effect, no contract from the beginning, no rights have arisen, no obligations 
have arisen (contract reversed = money back).  

• Voidable contracts – a valid contract that can be cancelled, rights and 
obligations have arisen under it. Can be cancelled because there’s a problem 
with consent (problem lies under vitiating factors, duress, misrepresentation). 
Capable of being voided by the innocent party (the party who was the subject 
of the misrepresentation or duress). Once contract proved, innocent party can 
choose to void contract or to proceed with contract and rely on it (can also sue 
for damages). May have a loss (e.g. buying a similar thing and paying more – 
difference = loss). Can sue for loss whether contract has been rescinded or not 
(e.g. if choose to keep item, paid too much for item, difference is your loss). 

• Unenforceable contracts – may be valid but cannot be enforced. E.g. not in 
writing, must be in writing to be enforced. 

• Illegal contracts – purpose is illegal (contrary to statue or public policy). 
 
Performance 

• Executed contract (contract that has been performed), all over with.    
• Executory contracts (obligations of both parties are still outstanding, yet to be 

performed).  
 
Remedies: concerned with the enforcement of contracts 
 
Common Law 

• Damages – monetary compensation for loss, most common remedy. Purpose 
to compensate for loss, not to punish (won’t force contract to be executed).  

o Measure of damages – comparing current position with position you 
should have been in.  

o Given as of right, prove breach = right, prove loss = nominal. 
 
Equity – not given as of right, discretionary remedies, principles have to be met, court 

can refuse.  
• Specific Performance – enforcing a positive contractual obligation, on the 

person in breach. Compels a party to do something. Can only be used in 
contract. E.g. have to sign a document under the contract = remedy of SP can 
be used to force you to do that. If certain requirements are met in equity 
(equitable remedy), then the Court will order SP. 

• Injunction – enforcing a negative contractual obligation. Compels a party to not 
do something. Can be used in contract or in tort. E.g. under the contract you 
have promised not to do something = negative contractual obligation, injunction 
will stop you.  

• Rescission – if a contract is voidable (e.g. duress or misrepresentation) notice 
is given because you want to get out of the contract, Court decides whether to 
give rescission or not. 

• Rectification – Orders the rectification of a written contract. Oral agreement into 
writing, one decides what is written is not what’s agreed, Court makes order to 



rectify agreement to reflect the true oral agreement.  
 
THESE REMEDIES DEPEND ON EXISTENCE OF CONTRACT 
 
Remedies not dependent on contract:  may arise on the context of a contract, outside 

of contract law. E.g. contract vitiated through misrepresentation = voidable 
contract = rescind, or don’t rescind, plus damages OR sue under torts, lied = 
tort of deceit (fraud), don’t have to prove the contract or mispresentation or 
breach.  

• Tort (deceit or negligence) and Statute (misleading or deceptive conduct) 
 


