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LAND LAW 

TOPIC 1.1: GENERAL LAW  
 Two systems of land registration in Australia: 

o General Law Land (common law land/old title land); and 

 Only way legal title can be transferred from one person to another is by a 

‘deed of conveyance’. 

o Torrens title land. 

 Interest in land is known as a ‘registered interest’. 

 

GENERAL LAW – LEGAL INTERESTS: 

 All conveyances or dispositions of legal interests in land (unless they are by will) must be 

made by a formal deed (unless s 54(2) exception applies): s 52(1) PLA. 

o ‘Conveyance’ – Defined by s 18 PLA to include a mortgage, charge, lease, assent, 

vesting declaration, disclaimer, release, surrender, extinguishment and every 

other assurance of property or of an interest by any instrument except a will. 

DEED: 

 A ‘deed’ for the purposes of s 52(1) PLA will be a document which has been signed by 

both parties with the intention of operating as a deed. 

o Should be signed and witnessed by both parties. 

o Does not need to have a wax or wafer seal; however there should be a printed 

indication where the seal would be affixed.  

o Deed – ‘A document whereby a person performs solemn acts with respect to 

subject matters having particular legal consequences’: MYT Engineering Pty Ltd v 

Mulcon Pty Ltd. 

 

 Any instrument which is not in the form of a deed will not create a legal interest under s 

52(1) of the PLA. 

 Where land is registered under the Torrens system, that registered instrument shall 

have the same effect as if the instrument was a duly executed deed: s 40(2) TLA. 

REQUIREMENTS OF A DEED: 

 



 S 73 and s 73A PLA set out requirements concerning the creation and execution of 

deeds: 

o Where an individual executes a deed, they shall either sign or place their mark 

upon the same and sealing alone shall not be deemed sufficient: s 73(1) PLA. 

o An instrument executed after the date of the Property Law (Deeds) Act 1977 

which is expressed to be sealed shall operate as if it had actually been sealed: s 

73A PLA. 

 Thus, the important requirements of a deed are to make sure (s 73 PLA): 

o The document has been signed; and 

o This signature has been properly attested by at least one witness who is not a 

party to the deed. 

EXCEPTION:  

 An exception to the s 52(1) requirement exists – Applies to oral leases created for 3 

years or less: s 54(2). 

o Such leases do not need to be made by a formal deed. 

 

EQUITABLE INTERESTS IN LAND: 

 If a deed has been executed, the interest will be treated as legal because it is enforceable 

at common law. 

o If no deed is executed, the interest may still be enforceable under the equitable 

jurisdiction. 

 Creation of equitable interests in land does not have to occur by deed, however does 

usually have to occur in writing. 

 

 Orthodox type of equitable interest is a Constructive trust – Vendor qualified trustee 

and purchaser holds beneficial title. Vendor’s trusteeship is qualified by vendor’s lien: 

Lysaght v Edwards. 

o Tanwar revises this – suggests no constructive trust but purchaser holds 

equitable lien over deposit because description of purchaser as constructive 

trustee conceals the contractual relationship, and this analysis is ‘bedevilled by 

circularity.’  

 



FORMALITY REQUIREMENTS: 

 The main provision relevant to the enforceability of equitable interests in land is 53 PLA: 

‘(1) Subject to the provisions hereinafter contained with respect to the creation of interest in 

land by parol- 

 

(a) No interest in land can be created or disposed of except by writing signed by the 

person creating or conveying the same, or by his agent thereunto lawfully authorized in 

writing, or by will, or by operation of law; 

(b) A declaration of trust respecting any land or any interest therein must be  manifested 

and proved by some writing signed by some person  who is able to declare such trust or by 

his will; 

(c) A disposition of an equitable interest or trust subsisting at the time of the disposition 

must be in writing signed by the person disposing of the same, or by his agent thereunto 

lawfully authorized in writing or by will.’ 

 

 S 53(1) PLA applies specifically to the creation of all trusts and other express equitable 

interests. Does not apply to resulting or constructive trusts: s 53(2). 

 

 Where an express trust is created by way of declaration rather than transfer, the 

formality requirement is that the trust must be ‘manifested and proved’ by some 

writing: s 53(1)(b). 

o Trusts coming within the scope of s 53(1)(b) need only be evidenced in writing, 

not created in writing. 

 Thus, possible in this situation for a trust to be created orally and 

subsequently enforced by evidence in writing of the terms of the trust 

which have been agreed by the settlor. 

 



 S 53(1)(c) applies to transactions with pre-existing equitable interests. 

o Any disposition of a subsisting equitable interest must be in writing and signed by 

the transferor or his agent. 

 

 Formality requirements for the creation of express trusts by transfer and by declaration 

over land shown on pg 466 overview chart. 

 

S 126 INSTRUMENTS ACT: 

 An interest arising under a contract for the sale of land or a disposition of land will not 

be enforceable in court unless the written agreement creating the interest or a note or 

memorandum of the agreement is produced: s 126 Instruments Act. 

o Does not mean that an equitable interest over land cannot be created orally. 

Simply means that in order to enforce that interest in court, the oral agreement 

must be put into writing. 

 

 Eg, an oral declaration of trust can be created, however if the beneficial interest under 

that trust is challenged, the beneficiary must enforce it in court and the court will 

require written evidence, signed by the settlor, that the oral declaration occurred. 

 

 Equitable interests arising from the doctrine of part performance are unenforceable in 

equity due to s 126. 

o However, there reaches a point where the parties have relied upon an 

agreement to such an extent and changed their position in accordance with it to 

such a degree that equity would consider it unfair and unconscionable to deny 

the existence of a valid interest purely on the basis of formality requirements.  

o In such situation, equity is prepared to enforce an interest in land despite the 

absence of writing. 



 

EQUITABLE INTERESTS ARISING FROM SPECIFIC PERFORMANCE & PART 

PERFORMANCE: 

SPECIFIC PROBLEMS: 

 Equitable interests can arise where a court is prepared to issue a decree of specific 

performance (eg an equitable lease in Walsh v Lonsdale). 

 

 Pre-conditions to the awarding of a decree of specific performance: 

o The contract must be valid (according to ordinary rules of contract law).  

o The contract must comply with the general requirements applicable to contracts 

for the sale of land.  

o Equity will not grant specific performance of a contract if the plaintiff has an 

adequate remedy at law in damages.  

 However, equity has always taken the view that each interest in land, as a 

commodity, is unique.  Thus, damages will rarely be an adequate remedy 

for the failure of a vendor to complete a contract for the sale of land.   

o The party seeking specific performance must prove that he or she has 

performed, or is ready and willing to perform, the substance of his or her own 

obligations under the contract.  

 Eg, the plaintiff purchaser must be ready willing and able to pay the full 

purchase price on time.   

o If the contract is conditional, eg “subject to finance approval”, the contract does 

not become specifically enforceable unless and until the condition is satisfied. 

o There must be no bar to the award of the equitable remedy of specific 

performance. 

 The equitable jurisdiction may use its discretion to refuse relief where 

undue influence, delay, or acquiescence has occurred  

o Specific performance of a contract for the sale of land will not be available unless 

the vendor has proven good title, or the purchaser has accepted such title as the 

vendor has. 

 It is a term of all contracts for the sale of land, either express or implied, 

that the vendor proves a good title to the land. 

 

PART PERFORMANCE: 

 A lack of writing will not be fatal to the recognition of an equitable interest. The contract 

may still be specifically enforceable where there is no writing, or insufficient writing, if 

there have been sufficient acts of part-performance of the contract by the plaintiff 

seeking to enforce the contract. 



o Hence, the doctrine of part performance allows for the enforcement of an oral 

contract for the sale of an interest in land, despite the absence of writing, when 

the contract has been sufficiently acted upon. 

 

 In order to establish part performance, it must be shown: 

o That the acts of performance unequivocally relate to the agreement alleged; and 

o That the act relied upon must have been done on the faith of the agreement and 

must have resulted in a change of position with respect to the subject matter of 

the contract, such that the person would be unfairly prejudiced if the other party 

were to take advantage of the absence of any written evidence. 

 

 S 53(2) PLA specifically provides that the requirement of writing does not apply to the 

creation of resulting, implied or constructive trusts. 

o Further, s 55(d) provides that the equitable doctrine of part performance shall 

not be affected by the formality requirements set out in s 53 PLA. 

o S 126 Instruments Act does not specifically acknowledge part performance is an 

exception to those formality requirements, however may be treated in this way. 

 

SCOPE & RANGE OF LAND INTERESTS – BOUNDARIES & ENROACHMENTS: 

 The boundaries of land interests are determined according to natural and artificial 

measures. 

o If the land does not abut water, the land boundaries will be defined in 

accordance with specific measurements in the certificate of title.  

o If the land does abut water, the boundary will be natural. 

 Land abutting tidal water will have the mean high water mark as the 

boundary. 

 Land abutting non-tidal water will have the ad medium filum aquae rule – 

ie the boundary will be the centre of the water unless otherwise 

abrogated by statute.  

o See s 385 Land Act 1958 (Vic). 

 

 The owner of land will have rights over all natural resources on the land, subject to 

legislative regulation.  

o Any encroaching building or structure will vest in the owner of the adjoining land. 

o Encroachment can also occur through airspace, and any such encroachment may 

constitute a trespass. 

 

 



TOPIC 1.2: PRIORITIES IN GENERAL LAW 

LAND 
 

 Priority disputes are disputes which arise in circumstances where two or more interest 

in land are recognised and those interests are directly/partially in conflict. 

o Priority rules governing these disputes only apply to old title/unregistered land 

interests. 

 

PRIORITIES BETWEEN LEGAL ESTATES UNDER GENERAL LAW: 

NEMO DAT PRINCIPLE: 

 ‘Nemo dat quot non habet’— ‘A person cannot convey an interest in which he or she 

does not have’. 

o Priority is given to the legal interest created first in time. 

 

 Nemo dat principles has two basic aspects: 

o A person cannot transfer a title which they no longer have. 

o A person can only transfer the title which they actually have (eg cannot transfer 

greater estate than a person has if that person has lesser title or no title at all). 

EXAMPLE: 

1 If A transfers to B her entire legal interest in land and it turns out that she does not own any 

land then clearly B cannot and does not obtain any legal estate. (Note that if B becomes the 

registered proprietor under Torrens title land—B will obtain an interest subject to 

exceptions—see Topic 2). 

2 A transfers to B her entire legal interest in land and then B transfers his legal interest to C. If A 

did not have any interest in land then neither B nor C can acquire a legal estate. 

3 If A does hold a fee simple in land and effectively conveys this to B through a properly 

executed deed and then later conveys it to C also, C will receive no interest in land because A 

does not have any estate to pass because it has already been effectively conveyed to B. 

 Part 3 is a hybrid of two principles. In the first place it is clearly a ‘nemo dat’ example because A 

cannot convey to C a fee simple which has already passed to B. Furthermore, however, it is an 

example of the superiority of legal interests. C cannot claim a superior interest to B because B’s 

prior legal interest is enforceable against the entire world including C’s equitable interest unless the 

legal estate holder has fraudulently assisted in creating the interest. The only way in which C would 

be able to obtain an interest would be if the interest which A conveyed to B was a lesser estate 

allowing for a remaining interest to be effectively conveyed to C — this has not, however, occurred 

on the facts given in the example. 

 

 

 



 

PRIORITIES BETWEEN LEGAL & EQUITABLE INTERESTS UNDER GENERAL LAW: 

PRIOR LEGAL ESTATE & SUBSEQUENT EQUITABLE INTEREST: 

 Where a prior legal interest is in conflict with a subsequent equitable interest, a prior 

legal interest prevails over subsequent equitable interest: Northern Counties of England 

Fire Insurance Co v Whipp. 

o Legal estate holder must be proven to be bona fide and has not contributed to 

the subsequent creation of the equitable title. 

 

Northern Counties of England Fire Insurance Co v Whipp 

FACTS: C was the manager of NC. He borrowed money from the company in exchange for a 

legal mortgage over his fee simple estate. The title documents (including the legal 

mortgage) were given to the company and subsequently put in a safe. C opened the safe 

and removed the documents, and then removed the mortgage deed from the chain of title. 

C then handed this amended chain of title over to W in exchange for another loan, with 

security over the same fee simple. W acquired an equitable mortgage as a consequence of 

this, and had no knowledge of the legal mortgage in favour of the company. 

ISSUE: Could the prior legal title of a mortgagee (NC) be set aside against a subsequently 

created equitable mortgage (W), where the carelessness of the prior legal mortgagee (NC) 

contributed to the creation of the subsequent equitable mortgage? 

HELD: No. Court said that whilst there was great carelessness on NC’s part, the carelessness 

did not amount to a fraud which was sufficient to set aside the priority they retained under 

their prior legal mortgage. This decision later modified in Walker v Linom. 

 

 Exceptions to the rule in Whipp: 

o When the owner of the legal estate has himself created the subsequent equity by 

some assurance, declaration of trust, or agreement. 

o Where the legal owner fraudulently connives (secretly allows) at the creation of 

the subsequent equity. 

o Where the legal owner fraudulently (as opposed to carelessly) failed to get his 

title deeds from his conveyor, and thereby enables the vendor to hold himself or 

herself out to a TP as the legal owner (similar to facts in Whipp). 

o Where the legal owner has given authority to another to deal with a TP, and such 

authority has been exceeded. 

 



PRIOR EQUITABLE TITLE & SUBSEQUENT LEGAL TITLE: 

 The holder of a subsequent legal estate (generally) has priority over a prior equitable 

estate if he/she can prove they are a bona fide purchaser for value without notice. 

o Must be good consideration and the estate has been taken without any actual or 

constructive notice of the existence of any prior equitable interest. 

 

Pilcher v Rawlins 

FACTS: T advanced trust money pursuant to a mortgage. T took security over real property 

and the legal title was conveyed to them by the mortgagor. When only part of the mortgage 

debt had been repaid, the surviving trustee reconveyed the title to the mortgagor. Trustee 

then connived with the mortgagor to fraudulently convey the title to new mortgagees, 

concealing the existence of the prior mortgage and its reconveyance. A priority dispute 

arose between the prior equitable beneficiaries under the trust (who claimed title pursuant 

to the original mortgage) and the subsequent legal mortgages. 

ISSUE: Could the prior beneficial entitlement of the beneficiaries under the trust be 

enforceable against the subsequent legal interest of second mortgages over the land? 

HELD: No. The prior equitable beneficiaries were defeated by the subsequent legal 

mortgagees because the court found that those mortgagees were bona fides and they had 

taken without notice of the existence of equitable beneficiaries. 

 

 Three fundamental elements to the bona fide purchaser for value without notice rule as 

set out in Pilcher: 

o Is the subsequent legal title holder bona fide? 

 Requires an examination of the overall circumstances in which the legal 

title was acquired, and whether any equitable fraud was involved. 

 If any unconscionable behaviour is involved, the subsequent legal title 

holder may not be characterised as bona fide. 

o Is the subsequent legal title holder a purchaser? 

 The priority principle does not apply to volunteers – must be established 

the legal title holder has given a recognised and acceptable consideration 

(ie money or something of equivalent value). 

 Natural love and affection do not amount to proper value. 

o Has the subsequent legal title holder taken title without notice of the existence 

of the prior equitable interest? 

 Notice is both actual notice of the prior equitable title and constructive 

notice, where the subsequent legal title holder is aware of the 


