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EVIDENCE 

TOPIC 1: EVIDENCE ACT & OVERARCHING 

CONCEPTS 
 

EVIDENCE ACTS: 

 Three Acts containing rules of evidence exist in Victoria: 

o Evidence Act 2008 (Vic) (Uniform Evidence Act – UEA); 

o Criminal Procedure Act 2009 (Vic); and 

o Evidence (Miscellaneous) Provisions Act 1958 (Vic). 

 

 Evidence Act ‘does not affect the operation of a principle or rule of common law or 

equity in relation to evidence in a proceeding to which this Act applies, except so far as 

this Act provides otherwise expressly or by necessary intendment’: s 9 EA. 

o Thus, there is scope for the application of common law principles. 

 

ORDER OF PROCEEDINGS: 

 Prosecution then defence makes their opening statements. 

 

 Witnesses are then called to give evidence. He/she is either sworn or affirmed. 

o The person gives their account – this called examination in chief. 

o Witness can then be cross-examined by the opposing party. 

 Purpose of cross examination is to test the witness’s evidence, sometimes 

to discredit the witness or to reduce the persuasiveness of his/her 

testimony. 

o Party who called the witness can then re-examine the witness in order to clarify 

or explain matters that arose in cross examination. 

o This process repeated for each witness. 

 

 After prosecution has finished giving evidence, the prosecution is said to have ‘closed’ 

their case. 

o The accused may then ‘open’ their case and call their witnesses. 

 Any witnesses called then goes through the same process as above. 

o Accused may alternatively call no evidence. 

 



VOIR DIRE: 

 Where a dispute arises about whether certain evidence is admissible or not, that dispute 

is heard and determined separately from the main trial. 

o Hearing conducted in relation to the matters called a ‘voir dire’. 

o Is a ‘trial within a trial’. 

 

 During the voir dire, the parties are entitled to call, cross examine, or re-examine 

witnesses and make legal submissions. 

o Occurs in the absence of the jury. 

 

 Holding of a voir dire governed by s 189 EA –  

‘(1) If the determination of a question whether—  

(a) Evidence should be admitted (whether in the exercise of a discretion or not); or  

(b) Evidence can be used against a person; or  

(c) A witness is competent or compellable—  

depends on the court finding that a particular fact exists, the question whether that fact exists is, 

for the purposes of this section, a preliminary question.’  

‘(2) If there is a jury, a preliminary question whether—  

(a) Particular evidence is evidence of an admission, or evidence to which section 138 

(Discretion to exclude improperly or illegally obtained evidence) applies; or  

(b) Evidence of an admission, or evidence to which section 138 applies, should be 

admitted—  

is to be heard and determined in the jury's absence.’  

 

STANDARD OF PROOF: 

 Where the legal burden rests on the accused in a criminal trial, the standard of proof is 

‘on the balance of probabilities’: s 141(2) EA. 

o Eg, if accused pleads guilty on the grounds of mental impairment, he/she must 

establish this on the balance of probabilities. 

 

 Where an issue in a case relates to the admissibility of evidence (and not an element of 

the offence or a cause of action), then the facts relevant to the determination of the 

issue need only be proven on the balance of probabilities: s 142 EA. 

o Eg, if an accused seeks to have an admission excluded on the grounds it was 

obtained by force, he/she must prove, on the balance of probabilities, that 

officials coerced him/her. 

http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s138.html
http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s138.html


 

TYPES OF EVIDENCE: 

 Three types of evidence that can be adduced in court: 

o Verbal evidence – Given by a witness. 

o Documentary evidence – Documents such as letters, contracts and emails. 

o Physical evidence/exhibits – Tangible items, eg murder weapons and 

fingerprints. 

 

OUTLINE OF EVIDENCE ACT: 

 EA creates three stages that any item of evidence (witness, exhibit or document) must 

survive before it can be admitted. If an item of evidence fails to survive a single stage it 

will be excluded. If the evidence survives all 3 stages, it will be admitted. 

o The evidence must be relevant. 

o The evidence must not violate any exclusionary rule. 

o The evidence must satisfy the discretion of the trial judge. 

 

 

 

 

 



 A more detailed diagram appears in the EA itself: 

 

 

 

 

 



FACTS IN ISSUE: 

 Evidence is only admissible if it is relevant to a fact in issue in the proceedings. 

o A fact in issue – A matter that must be proved for a party to establish/rebut an 

element of a charge/cause of action. 

 Ie, a fact that is not agreed upon by the parties. 

 

 Evidence can be relevant to a fact in issue in 2 ways: 

o Can directly bear on the matter. 

 Occurs where the subject matter of the evidence relates to a fact in issue. 

 Eg, a witness stating that he/she saw the accused shoot the victim in a 

murder case. 

o Can be indirectly relevant to a fact in issue. 

 Occurs where the subject matter of the information goes to the credibility 

of a witness. 

 Credibility of a witness can be challenged in two ways – (i) Alleging the 

witness is dishonest; or (ii) Alleging the witness is unreliable because 

he/she suffers from a mental or physical infirmity (which affected the 

witness’ capacity to either comprehend or recall the event). 

 Eg, evidence indirectly relevant to a fact in issue includes: a claim the 

witness is a notorious liar; that the witness has poor eyesight; or the 

witness has a poor memory. 

 

DIRECT & CIRCUMSTANTIAL EVIDENCE: 

 Direct evidence does not involve any inferences or implications. 

o Eg, in a murder case witness testimony that he/she saw the accused point a gun 

and fire it at the victim, and the victim then fell (and died). 

 In order for the jury to be satisfied the accused shot the victim, it does 

not require any inferences to be drawn. Only requires the jury to accept 

the evidence. 

 

 Circumstantial evidence requires the drawing of an inference from one fact to another. 

o Eg, in a murder case witness gives evidence that he saw the accused enter the 

victim’s house carrying a knife, and then run out of the house minutes later with 

blood on his shirt. 

 This is direct evidence the accused both entered the house with a knife, 

and left the house with blood stains. 

 If evidence is also adduced the victim died of stab wounds, and the time 

of death was when the accused entered the house, the witness’ 



testimony is also circumstantial evidence that the person who inflicted 

the stab wounds was the accused. 

 

FATCS THAT DO NOT NEED TO BE PROVED BY EVIDENCE: 

 Matters that are widely known to be true (common knowledge) and not reasonably 

open to dispute are generally assumed to be true, and evidence is not required for their 

proof: s 144 EA. 

o Eg, the sun rises each morning, winter is colder than summer, and television is a 

common feature of domestic life are all facts that are common knowledge and 

would thus not need to be proved. 

 

 Includes matters that are capable of verification by reference to a document which 

cannot reasonably be questioned. 

o Eg, the capital of a country or the day of week upon which a certain day fell – 

these can be established by referring to an authoritative atlas and calendar.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



TOPIC 2: VERBAL EVIDENCE 

 

 Verbal evidence the most common force of evidence given. 

o People can be forced to attend court and give evidence as a witness via the use 

of a subpoena. 

o By way of policy, police and prosecution subpoena all witnesses in order to be 

certain they will attend court. 

 

 Necessary to interview a prospective witness in order to ascertain whether a witness will 

give favourable evidence to the party in court. 

o This usually done by way of requesting the witness to sign a document detailing 

his/her account (ie making a statement). 

 

COMPETENCE & COMPELLABILITY: 

 Competence – Who is qualified to give evidence in court. 

 

 Compellability – Who can be forced to give evidence. 

 

 Unless otherwise provided for in the Act, all witnesses are competent and compellable: s 

12 EA. 

 

COMPETENCE: 

 Pursuant to s 12, all witnesses are competent unless otherwise provided for in the Act. 

 

 S 13 provides for 2 different types of evidence: sworn and unsworn. 

o The difference between sworn and unsworn evidence is the weight that will 

be attributed to them. 

o S 13 places a filter to exclude to categories of people – young and the 

mentally impaired. 

 

 S 13(1) – A person is not competent to give evidence about a fact if, for any reason (eg 

age, a mental, intellectual or physical disability) they lack the capacity to: 

o Understand a question; or 

o Give an answer that can be understood. 

 



 S 13(2) – A person who, because of sub s (1), is not competent to give evidence about 

some facts can give evidence about other facts. 

 

 S 13(3) – A person is not competent to give sworn evidence if they do not understand 

that they are under an obligation to tell the truth. 

o S 13(4) – A person who is not competent to give sworn evidence may give 

unsworn evidence (subject to sub s (5)). 

 

 S 13(5) – A person who, because of sub s (3), is not competent to give sworn evidence is 

competent to give unsworn evidence if the court has told the person—  

o That it is important to tell the truth; and  

o That he/she may be asked questions that he/she does not know, or cannot 

remember, the answer to, and that he/she should tell the court if this occurs; 

and  

o That he/she may be asked questions that suggest certain statements are true or 

untrue and that he/she should agree with the statements that he/she believes 

are true and should feel no pressure to agree with statements that he/she 

believes are untrue.  

 

 S 13(6) repeats the presumption set out in s 12 (that a person is presumed to be 

competent unless the contrary is proved). 

 

 Both sworn and unsworn evidence require that a witness has the capacity to understand 

and answer relevant questions. 

o To give sworn evidence, the witness must also understand the obligation to tell 

the truth. 

o Where a witness cannot comprehend that he/she is under a duty to tell the 

truth, yet he/she has the ability to answer questions, then that person can give 

unsworn evidence provided the judge tells the witness the matters set out in s 

13(5). 

 

COMPELLABILITY: 

 All competent witnesses are compellable unless otherwise provided for in the Act: s 12 

EA. 


