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CIVIL PROCEDURE 

TOPIC 1: OUR CIVIL JUSTICE SYSTEM 
 Two sources of Civil Procedural law: 

o Supreme Court (General Civil Procedure) Rules 2015 (Vic) (SCR); and 

o Inherent jurisdiction of the SC. 

 

SUPREME COURT RULES: 

 Source of the power to make the Supreme Court Rules (SCR) is the Supreme Court Act 

1986 (Vic) (SCA). 

o S 25 of the SCA gives power of the judges of the SC to make, from time to time, 

rules relating to (among other things): 

▪ Furthering the overreaching purpose of the Civil Procedure Act 2010. 

▪ The conduct of proceedings and parties to proceedings generally (eg 

imposition of limits, restrictions or conditions on a party). 

▪ Case management. 

▪ Discovery and disclosure. 

▪ Appeals and applications for appeals from the County Court or Trial 

Division of SC. 

▪ Payment of money in/out of a court. 

 

 SCR’s are interpreted consistently with R 1.14 (Order 1 Rule 14) SCR. 

‘(1)     In exercising any power under these Rules the Court—  

(a)     Shall endeavour to ensure that all questions in the proceeding are effectively, 

completely, promptly and economically determined;  

(b)     May give any direction or impose any term or condition it thinks fit.’  

‘(2)     The Court may exercise any power under these Rules—  

(a)     Of its own motion; or  

(b)     On the application of a party or of any person who has a sufficient interest.’ 

 

INHERENT JURISDICTION: 

 Supreme Court also has inherent jurisdiction to regulate its own proceedings – provides 

the court with such power as is necessary to ensure that its processes are capable of 

producing just results. 

o Purpose of the inherent jurisdiction of the Supreme Court is to allow the Courts 

to regulate its own processes so as to prevent abuse of that process. 

http://www.austlii.edu.au/au/legis/vic/num_reg/sccpr2015n103o2015514/s1.13.html#question
http://www.austlii.edu.au/au/legis/vic/num_reg/sccpr2015n103o2015514/s1.13.html#proceeding
http://www.austlii.edu.au/au/legis/vic/num_reg/sccpr2015n103o2015514/s64.47.html#on_the_application_of
http://www.austlii.edu.au/au/legis/vic/num_reg/sccpr2015n103o2015514/s63.01.html#party


▪ Eg SC can make orders preventing one party from delaying/impeding the 

process of a case to trial. 

 

ADVERSARIAL SYSTEM: 

 

Fookes v Slaytor 

FACTS: Plaintiff ran into the back of a vehicle parked on the side of the road. Plaintiff 

sustained personal injuries and brought an action against the driver of the parked vehicle, 

claiming negligence. D filed no defence and did not attend the hearing. Judge found P to be 

1/3 to blame for the accident and reduced damages accordingly. P appealed, contending the 

judge was not entitled to make such a finding because contributory negligence had not been 

pleaded. 

ISSUE: Did the judge have jurisdiction to make a finding of contributory negligence? 

HELD: No. the defence of contributory negligence is only available if it has been pleaded. As 

D had not made any defence, the judge had no jurisdiction to make such a finding. P thus 

awarded full damages. 

 

 Features of the adversarial system: 

o It is the parties themselves who determine the track of evidence that is 

presented to the court. 

▪ Thus it is the parties themselves who ‘select’ the issues to be litigated and 

upon which adjudication is sought. 

o Each party is responsible for the investigation and the gathering of the 

information that is to be placed before the court, and the way it is to be 

presented. 

o The judge plays a comparatively non-interventionist role, and the court makes its 

decision based on the evidence and issues presented to it. 

o The procedure is designed to concentrate the judicial function into one 

continuous hearing. 

o Evidence at the hearing is elicited by the parties asking questions in turn. 

▪ The judge being forbidden to call witnesses or to examine them, 

otherwise than for the purpose of clarifying their evidence where it is 

unclear. 

o Where the rules of court are not complied with, in general no sanction will be 

imposed on the ‘delinquent’ party except at the request of the ‘non-delinquent 

party’. 

 



 Disadvantages of the adversarial system: 

o Leaving it to the parties themselves to enforce the expeditious preparation for 

trial means long delays can be experienced before a matter gets to trial. 

o Inordinate delays can occur before a case finally comes to trial due to sanctions 

being left to the parties. 

▪ The adversary philosophy is that the courts will not impose sanctions if 

the rules of court are not complied with. 

▪ Thus, although the rules of court may impose time limits within which 

particular steps need to be taken, the parties are free to concede to each 

other extra time for the taking of these steps. This can cause delays. 

o In sum – Traditionally, the adversarial model of procedure is premised on ‘party 

control’. 

▪ Judges played a passive role by not intervening in the preparation or 

presentation of a case. 

o Costs of litigation substantially increase. 

 

CIVIL PROCEDURE ACT: 

 S 7 Civil Procedure Act 2010: 

‘(1)     The overarching purpose of this Act and the rules of court in relation to civil 

proceedings  

is to facilitate the just, efficient, timely and cost-effective resolution of the real issues in 

dispute.’ 

‘(2)     Without limiting how the overarching purpose is achieved, it may be achieved by—  

(a)     The determination of the proceeding by the court;  

(b)     Agreement between the parties;  

(c)     Any appropriate dispute resolution process—  

(i)     Agreed to by the parties; or  

(ii)     Ordered by the court.’ 

 

 Overarching purpose of the CPA is thus the just, efficient, timely and cost-effective 

resolution of the real issues in dispute. 

 

CASE MANAGEMENT PRINCIPLES: 

 Case management removes the progress of cases from the control of the parties. 

http://www.austlii.edu.au/au/legis/vic/consol_act/cpa2010167/s3.html#court
http://www.austlii.edu.au/au/legis/vic/consol_act/cpa2010167/s3.html#civil_proceeding
http://www.austlii.edu.au/au/legis/vic/consol_act/cpa2010167/s3.html#civil_proceeding
http://www.austlii.edu.au/au/legis/vic/consol_act/cpa2010167/s3.html#court
http://www.austlii.edu.au/au/legis/vic/consol_act/cpa2010167/s3.html#appropriate_dispute_resolution
http://www.austlii.edu.au/au/legis/vic/consol_act/cpa2010167/s3.html#court


o Judges and Registrar are now able to set down a timetable by which particular 

steps have to be taken by parties. 

 

 What is the situation if there is a need to amend documents, thus preventing the 

timetable being followed? HC has not been consistent in this regard. 

 

 Sali v SPC Ltd (1993)** 

 QLD v JL Holdings Pty Ltd (1997)** 

o The ultimate aim of a court is the attainment of justice and no principle of case 

management can be allowed to supplant that aim. 

 Aon Risk Services v Australian National University (2009) (important)** 

o Reversed the above position (see below) 

 

 Purpose of the introduction of case management was to improve the efficiency of cases 

and expedite there resolution. 

o The overarching purpose (s 7 CPA) and the provisions of the Civil Procedure Act 

(CPA) mandate against permitting inexpedient approaches to litigation. 

 

 Orders issued by the court in their management of cases cannot be ignored post-AON 

and post introduction of CPA. 

o The need for ‘New Proceduralism’ discussed pp 24 – 32. 

 

 Case management powers of the court contained in ss 47 – 53 CPA. 

 

OPEN JUSTICE: 

 Open Justice – The principle that proceedings ought to be open to the public, including 

the contents of court files and public viewing of trials.  

o Justification for Open Justice is that is central to public nature of court 

proceedings and vital for the impartial administration of justice. It maintains the 

incorruptibility and independence of the judiciary. 

▪ Thus, said that Open Justice ensures the equal and fair treatment of all 

litigants. 

 

 Some exceptions to the principle of Open Justice exist where justice is not served by 

making proceedings or the identity of parties’ public. 

o Litigant who fears the prejudicial effect of the openness of court proceedings 

may seek to avoid disclosing their identity on the originating process. 

▪ Orders sought to achieve this are known as suppression orders. 

 

 Ss 18(1)(a) and 30(2)(a) of the Open Courts Act 2013 (Vic) requires the court to make 

orders ‘necessary to prevent a real or substantial risk of prejudice to the proper 



administration of justice’ and to adopt the means that least interferes with the openness 

of the administration of justice. 

o Test of necessity – the prejudice cannot be prevented by other reasonably 

available means. 

▪ Eg, an example of ‘another reasonably available means’ to the 

proceedings suppression order is that the judge give appropriate 

directions to the jury. 

▪ An example of an alternative to closing proceedings given pg 39. 

▪ Alternatives to using parties’ names (such as pseudonyms) and 

prohibiting the publication of names are seen as steps for dealing with 

sensitive issues without requiring the closure of the court. 

 

 In cases where a party may be particularly susceptible to publicity and suffer prejudice 

beyond ‘the normal embarrassment, discomfort and general unpleasantness’ that 

normally accompanies such proceedings, identifying details may be suppressed: CC v 

Djerrkura. 

o Examples of cases allowed and refused suppression orders relating to names pp 

39 – 41. 

 

 The court can, in exceptional circumstances, close the court in order to protect trade 

secrets: David Syme & Co Ltd v General Motors-Holden’s Ltd. 

o Not sufficient that a public hearing will create embarrassment for those 

concerned. It must be shown that a public hearing is likely to lead, directly or 

indirectly, to a denial of justice: Lord Donaldson in R v Chief Registrar of Friendly 

Societies. 

 

 Where the security of the Cth (for Federal Courts/matters) is not at issue, the only 

consideration for suppression orders is the administration of justice: A v Minister for 

Immigration and Ethnic Affairs. 

 

 

 

 

 

 

 



TOPIC 2: VICTORIAN COURT HIERARCHY 

 

 Writ = civil equivalent of a summons. 

 Service = bringing the writ to the defendant.  

 

THE JURISDICTION OF THE VICTORIAN SUPREME COURT: 

SUBJECT MATTER JURISDICTION: 

 ‘Subject matter jurisdiction’ refers to what particular cause of action can be heard in the 

SC. 

 

 Subject matter jurisdiction of the SC contained in s 85 of the Victorian Constitution Act 

1975. S 85 VC states: 

o The SC has whatever jurisdiction is necessary to do justice. 

▪ Shall have jurisdiction in all cases whatsoever with unlimited jurisdiction. 

▪ Can hear everything. 

o Parliament can curtail that jurisdiction – may enlarge it, reduce it, or modify it (eg 

matter can only be heard by VCAT). 

▪ SC has power to hear all matters unless there is legislation to the contrary 

(eg Family Court matters). 

 

TERRITORIAL JURISDICTION: 

 The Court must have ‘jurisdiction over the defendant’.  

o Thus, whilst the SC may have ‘subject matter jurisdiction’, it is also necessary that 

it have in personam jurisdiction over the defendant.  

▪ Eg, Vic SC would not have jurisdiction/power to hear a dispute between 

two parties in Italy who had no connection with the State of Victoria. 

 

 At the time the defendant is served with a writ, the defendant must have been in 

Victoria. 

o At common law, the jurisdiction of the SC only extends so far as the state 

boundaries. 

o At the time of service, the defendant must be in the state of Victoria. 

 

Laurie v Carroll 



FACTS: L permanently left Victoria. One day later, C issued a writ of summons from the 

Victorian SC and obtained orders ex parte to substitute service of the writ upon L’s 

solicitor’s residence in Victoria for service personally on L. 

ISSUE: Was the service of the writ effective? 

HELD: No. HC held that the Victorian SC, by issuing an order for substituted service, 

exercised jurisdiction it did not have. 

• A court’s jurisdiction extends only as far as the State boundaries – here, there was no 

power to serve outside the jurisdiction and thus service not effective. 

• Under common law, the SC only has jurisdiction over defendants within the border of 

the state, meaning the writ operates only within the borders of the state. 

• Once person enters into the state, the SC’s power is invoked and it has jurisdiction over 

that defendant (meaning if writ is served on defendant while in the state then it is 

effective service – even if only in the state fleetingly). 

 

 

CROSS VESTING OF JURISDICTION: 

 Despite the federal court having ‘accrued’ jurisdiction to hear some common law 

matters and despite with State courts having invested in them federal jurisdiction, there 

was still much argument as to which court had ‘subject matter’ jurisdiction to hear and 

determine a case. 

o Further, prior to the commencement of the Service and Execution of Process Act 

1992 (Cth) (SEPA), there was also quite a clear division of ‘territorial jurisdiction’ 

between the State Courts. 

o As a result, jurisdictional problems frequently arose when commercial 

transactions in particular, transcended the borders of one or more States. 

▪ Much legal argument was had in determining the correct court to hear a 

matter – resulted in delays, inefficiencies and unnecessary expense. 

▪ Eg, a plaintiff wishes to institute proceedings against a defendant for 

breach of contract (a State matter). In its defence, the defendant wishes 

to allege that the plaintiff has breached s 18 ACL (a Federal matter). In 

which court would an action be brought? Which court would hear a 

matter if there were 2 or more defendants in different states? 

 

CROSS-VESTING ACTS: 

 S 5 Jurisdiction of the Courts (Cross-Vesting) Act 1987 (Cth) and s 5 Jurisdiction of the 

Courts (Cross-Vesting) Act 1987 (Vic) had two broad purposes: 

o Conferred jurisdiction of one court to another. 


