
MERITS REVIEW 
 
INTRODUCTION 
Merits review is concerned with the review of the substantive results of a decision; judicial 
review is concerned with procedure and legality 
 
In merits review you can get a new decision – the tribunal can substitute it’s decision for the 
decision of the original decision maker  
 
There are 2 mains forms of merits review: 

1) Internal Merits Review 
2) External Merits Review (examples): 

- Administrative Appeals Tribunal 
- Victorian Civil and Administrative Tribunal 

 
Merits review is conducted by a tribunal  
 
INTERNAL REVIEW: 

§ Work Health and Safety Act 2011 (Cth) 
§ Part 12 - Review of decisions 
§ ss 224-228 
§ You apply to the regulator (original decision maker) to review its own decision – not 

going external to the organisation 
§ The person who made the original decision cannot be the internal reviewer – a fresh 

set of eyes  
 
EXTERNAL REVIEW: 
Specialist Tribunal 

§ Work Health and Safety Act 2011 (Cth) 
§ Part 12 - Review of decisions 
§ s 229 – application is made to Fair Work Australia  

 
Administrative Appeals Tribunal 

§ Safety, Rehabilitation and Compensation Act 1988 (Cth) 
§ s 64 

 
NOTE: NO inherent right for merits review. The right to review is in the specific Act that 
confers the decision-making power. Must look to the Act itself  
 
COMMON FEATURES OF TRIBUNALS 

§ Legal and non-legal members 
- Members with specialist, technical expertise 

§ Independent and impartial 
§ Hearings in public 
§ Obligation to give reasons 
§ Less formal than a court 



ADMINISTRATIVE APPEALS TRIBUNAL 
 
STEP 1: INTERNAL REVIEW  
 
A person seeking to challenge an administrative decision should always consider internal 
review because it is usually a quick, cheap (even free) means of challenging a decision. The 
failure to use an avenue of internal review can lead to the refusal of other relief in other 
avenues on discretionary grounds. In this instances, the NSFA makes no provision for internal 
review. 
 
STEP 2: JURISDICTION OF THE TRIBUNAL 
 
The AAT has jurisdiction to conduct merits review under s 30 NSFA. 
 
Right to merits review by the Tribunal of administrative decisions is not inherent – it must 
be specifically conferred (e.g., Safety, Rehabilitation and Compensation Act 1988 (Cth), s 64) 
 
There must be an Act that provides that applications may be made to the Tribunal for 
review of decisions – s 25, AAT Act 

- Decision must be made “in the exercise of powers conferred by” an Act – s 
25(1), AAT Act 

- What about a decision that would be held to be a nullity? (Collector of Customs 
(NSW) v Brian Lawlor Automotive Pty Ltd (1979) 24 ALR 307) 

 
Decision to be reviewed must be in the category of those specifically included 
 
STEP 3: STANDING 
 
The [AQA] has standing since its interests are clearly affected by the decision______ (s 27(1) 
AAT). Further, a company may have standing under the AAT.  
 
An application may be made by any person (including an individual, company or 
organisation) whose interests are affected by the decision: s 27(1) AAT Act 
 
This has been interpreted to mean substantially the same as the ADJR “person aggrieved” 
test, however has the potential to be broader as interests can be affected positively 
 
Interests need not be pecuniary or legal (Re McHattan) 
 
Included both direct and indirect interests  
-If indirect – evidence must be presented to show this 
 
Interests affected must not be too remote 

- In Re McHattan is was held that there was no damage to his reputation (as only 
one adverse decision, not built up over time), and therefore his internets 
weren’t affected  

 



RE MCHATTON & COLLECTOR OF CUSTOMS (NSW) (1977) 1 ALD 67 
FACTS - Collector of Customs decided to impose customs duty on items to be imported 

by Mr McHatton’s client, contrary to his advice 
- McHatton sought review in the AAT – did he have standing? 
- McHatton argued that his business reputation was adversely affected (because 

if people found out he gave wrong advice, they wouldn’t use him in the future). 
 
HELD 

- When the act says ‘a persons who interests are affected by a decision’, those 
interests are not limited to financial interests or legal rights, and includes 
indirect interests. 

- Reputation could potentially be included 
- If the importer had challenged the decision there would be a clear affect 
- But here, McHatton’s interests were too remote – no standing 

 
STEP 3: JOINDER OF OTHER PARTIES:  
Once a person applies for MR, who are the other parties to the proceeding? 
 
Parties are (per s 30, AAT Act): 

§ the applicant (per s 27) 
§ the maker of the decision being reviewed 
§ the Attorney-General (if intervening under s 30A) 
§ any other person whose interests are affected, who applies to be made a party and 

is added by the Tribunal (see also ss 30(1A), 31 and 30(1AA)) 
 
‘Interests are affected’ 
- Needs to have a greater interest than a member of the general public: Control 

Investments v ABT 
- More than a belief that a certain type of conduct shouldn't occur (Davies J in Re 

Control Investments Pty Ltd (No 1) v ABA) 
- Cannot be too tenuous a connection, objects need to relate specifically to the 

decision (Re Control Investments Pty Ltd (No 1) v ABA) 
 

RE CONTROL INVESTMENTS PTY LTD (NO 1) V AUSTRALIAN BROADCASTING AUTHORITY  
FACTS - ABT had an application before it from Newsgroup – needed approval 

- ABT refused consent to News Group to acquire additional media outlets, so News 
Group sought review in the AAT 

- 4 other groups sought to be joined as parties in support of ABT: 
1. Australian Labor Party 
2. Justice in Broadcasting 
3. Australian Journalists Association 
4. Rupert Public Interest Movement Inc 

 
HELD 

- The words ‘interests are affected’ (in s 30(1A)) denote an interest greater than as a 
member of the general public and other than a person merely holding a belief that 
conduct be prevented or the law observed.   

- It need not be a legal interest but it must be a relevant interest. 
- Of the 4 organisations, the Rupert Public Interest Movement was the only one 

denied standing to be joined, because its objects did not relate specifically enough 
to the decision under review 



 
STEP 4: REASONS 
 
As jurisdiction and standing are satisfied, the applicant [AQA] will also have right to reasons 
for the decision per s 28(1).  
 
This right arises by reason of [AQA’s] entitlement to make an application for review, 
irrespective of whether it actually lodges an application. Therefore, [AQA] should 
immediately seek reasons for the decisions and can do so before it lodges its application for 
review 
 
DM must furnish written reasons within 28 days: s 28(1) AAT Act 
 
CONTENT: 
Section 37(1): person who made the decision being reviewed must provide to the Tribunal: 
- a statement setting out the findings on material questions of fact, referring to the 

evidence or other material on which those findings were based and giving the 
reasons for the decision; and 

- every other document or part of a document that is in the person’s possession or 
under the person’s control and is relevant to the review of the decision by the 
Tribunal. 

 
Section 38 - If Tribunal considers statement of reasons inadequate, may order additional 
statement or statements. (e.g. to create new documents to inform the tribunal process) 
 
Section 43: The AAT must itself provide reasons  
 
STEP 5: GROUNDS  
 
The [AQA] can challenge on an error of law, and argue that on the merits, the correct 
decision was not made.  
 
When conducting MR, the AAT must stand in the shoes of the original DM, to make the 
correct or preferable decision on the evidence (Drake). The AAT can exercise all powers and 
discretion conferred on original DM (s 43(1) AAT).  
 
However, the AAT is not restricted to question of law (broader than JR).  
 
Furthermore, the AAT can lead fresh evidence before the tribunal. Material can be newer 
and more detailed (Shi). (give examples) 
 
The AAT are not restricted by legal formalities or rules of evidence (s 33 AAT), however they 
are subject to general constraints – e.g. act without bias, only take into account relevant 
considerations… 
 
 
 



TO REACH “THE CORRECT OR PREFERABLE DECISION” 
 
DRAKE V MINISTER FOR IMMIGRATION AND ETHNIC AFFAIRS: 
‘The function of the Tribunal is … an administrative one.  
- the Tribunal is not restricted to questions of law – broader than JR 

 
The question for the determination of the Tribunal: 
-  whether that decision was the correct or preferable one on the material before 

the Tribunal 
 
Fresh evidence: 
- you can lead fresh evidence before the tribunal. Material may be newer, more 

detailed… 
- The court held that it was proper for the tribunal to base its decision on the most 

relevant and proper material (unless decision involves some temporal element) 
(Shi) 

 
Tribunal is subject to general constraints:   
- E.g. Act without bias, only take into account relevant considerations, don’t act 

unreasonably, provide procedural fairness… 
 

 
SHI V MIGRATION AGENTS REGISTRATION AUTHORITY (2008) 235 CLR 286 

FACTS - Mr Shi was a registered migration agent whose registration was cancelled in 
2003 by MARA on the basis he breached the Migration Agents Code of 
Conduct and was no longer fit and proper to be registered. 

- Mr Shi appealed to the AAT set aside the cancellation of the registration and 
substituted a caution in its place.  The appeal was heard and determined in 
2005. 

- The AAT based its decision, not on the material as it stood in 2003, but on the 
state of the evidence as it stood at the time the AAT heard the matter – 2005. 

- MARA challenged the AAT’s decision on the ground that the AAT was 
limited to considering the facts and circumstances existing only at the time 
of MARA’s decision (i.e., 2003).   

 
HELD 

Held – Kirby J: 
- The court held that it was proper for the tribunal to base its decision on the 

most relevant and proper material.  
-  ‘… ordinarily, the Tribunal might have regard to new, fresh, additional or 

different evidence in reaching its own decision …’ 
- BUT – every case needs to be looked at in its own circumstances 
- There will be decisions that may be limited to the time of the decision à 

‘Sometimes, it may be inherent in the nature of a particular decision that 
review of that decision is confined to identified past events. If, for example, 
under federal legislation, a pension is payable at fortnightly rests, by 
reference to particular qualifications that may themselves alter over time, a 
“review” of an administrative “decision” to grant or refuse such a pension, by 



reference to statutory qualifications, may necessarily be limited to the facts 
at the particular time of the decision.’ 

- ‘The nature and incidents of the decision under review in the present case do 
not support a contention that the review was limited to the particular time in 
the past when the decision was made by the Authority.’ 

- ‘Moreover, to the extent that the essential function of the Tribunal is to 
provide a review “on the merits”, conducting such a review on the basis of 
the most up to date evidence available is conformable with the basic 
objectives of the AAT Act.’ 

Held – Kiefel J: 
- ‘  A “correct” decision, in the context of review, might be taken to be one 

rightly made, in the proper sense.’ 
- ‘Where the decision to be made contains no temporal element, evidence of 

matters occurring after the original decision may be taken into account by 
the Tribunal in the process of informing itself. Cases which state that the 
Tribunal is not limited to the evidence before the original decision-maker, or 
available to that person, are to be understood in this light. It is otherwise 
where the review to be conducted by the Tribunal is limited to deciding the 
question by reference to a particular point in time.’ 

 
STEP 6: ROLE OF POLICY  
 
The AAT should attach strong weight to the application of government policy (since it stands 
in the shoes of original DM) (Drake).  
 
However, the AAT should still exercise an independent mind when deciding the matter 
(Drake). 
 
We saw that policy properly made, and consistent with the legislation under which the 
decision is made (i.e., not ultra vires the Act), can guide decision making provided it does 
not unduly fetter the decision maker’s discretion and prevent him/her deciding each case 
on its merits. 
 
Does the same principle apply to the AAT? Basic answer is YES. 
 

Need to make an independent assessment of the decision rather than simply apply govt 
policy 
- BUT policy is a significant factor that AAT should give weight to (Drake) 
- Link to inflexible policy ground of review in JR.  

 
AAT should apply the policy unless it’s unlawful or unjust in the circs of the case (Drake) 
- An uncritical application of government policy by the tribunal would be an 

abdication of its function to reach the correct or preferable decision à you can’t 
just apply policy uncritically (Drake)  

 
 
 



HOW DOES THE TRIBUNAL REACH “THE CORRECT OR PREFERABLE DECISION” 
 
The Tribunal must pursue the objective of providing a mechanism of review that is fair, just, 
economical, informal and quick. (S 2A) 
- This is aspirational – trade-offs may have to be made  
- E.g. May not be able to be fair, and quick  

 
The proceeding shall be conducted with as little formality and technicality, and with as 
much expedition, as the requirements of this Act and of every other relevant enactment 
and a proper consideration of the matters before the Tribunal permit (S 31(1)(b)) 
 
The Tribunal is not bound by the rules of evidence but may inform itself on any matter in 
such manner as it thinks appropriate. (S 33(1)(c)) 
 

 
HEARING DE NOVO (NEW HEARING): 
- Although rules of evidence do not apply, evidence must be logically probative 

material (Re Pochi) 
- Applying the law at the time of review (not at the time of the original decision) 
- Subject to the same administrative law principles as the original decision maker 

• e.g., principles of natural justice (Australian Postal Commission v Hayes) 
- applying a civil standard of proof (Epeabaka) 

• but applicant does not bear a legal onus of proof (McDonald) 
- If parties represented, generally adversarial approach 
- If a party is not represented, or clearly requires assistance, can adopt a more 

inquisitorial style 
 

 
STEP 7: REMEDIES  
 

Decisions that can be made by the Tribunal (per s 43(1)): 
 

(a) affirm the decision under review; 
 

(b) vary the decision under review; or 
 

(c) set aside the decision under review and: 
 
(i) make a decision in substitution for the decision so set aside; or (the BEST 

option and the major difference between merits and JR) 
 

(ii) remit the matter for reconsideration in accordance with any directions or 
recommendations of the Tribunal.” 

 
Decision comes into operation when given, unless Tribunal otherwise determines or 
stays operation or implementation of decision – s 43(5A), (5B) and (5C) 

 



Staying of original decision / order? 
- not automatic – ‘the making of an application to the Tribunal for a review of a 

decision does not affect the operation of the decision or prevent the taking of action 
to implement the decision’ (s 41(1)) 

- e.g. in Shi took 2 years for merits review  
- at the discretion of the AAT – if ‘it is of the opinion that it is desirable to do so after 

taking into account the interests of any persons who may be affected by the review’ 
(s 41(2))  

- if you seek merits review, you want to seek stay of decision at preliminary hearing  
 
APPEALS FROM TRIBUNAL  
 
P may appeal the decision to the Fed Court (S 44) on a question of law 
- e.g. denial of procedural fairness, irrelevant considerations… 
- from a decision of Tribunal that interests of a person are not affected – s 44(2) 

 
Section 44(4): “The Federal Court of Australia shall hear and determine the appeal and may 
make such order as it thinks appropriate by reason of its decision.”  
 
Section 44(5): “Without limiting by implication the generality of subsection (4), the orders 
that may be made by the Federal Court of Australia on an appeal include an order affirming 
or setting aside the decision of the Tribunal and an order remitting the case to be heard 
and decided again, either with or without the hearing of further evidence, by the Tribunal in 
accordance with the directions of the Court.”  
 
CONCLUDE: 
If AAT review is available then _______ should go there 
Because unlike JR, the AAT gives MR 
The AAT is also clearer, quicker and unlike CL judicial review, gives right to reasons 
 
KEY DIFFERENCES BETWEEN JUDICIAL REVIEW AND MERITS REVIEW  

 
- source of jurisdiction – merits review must be found in the Act and expressly confer 

the right for review. Whereas JR is an inherent right at common law unless excluded, 
and also in the ADJR.  

 
- Standing – expressed in similar language. But standing test is a lot more general 

under MR.  
 
- Grounds – completely different. JR we have a number of errors of law, some quite 

technical in nature. MR is that the correct decision was not made. 
 
- Remedies – MR can substitute their own decision  

 
- JR reviews the DM process as it was made. MR can receive new evidence and make 

decision on that material  


