
CTH HEAD OF POWER (HoP) 

In order for the Cth parliament to legislate it requires the law to fall within a HoP in the 
Constitution. 
The party will want to argue that the Commonwealth (Cth) law is invalid, because it is not a valid 
exercise of the HoP, as mentioned below. 
Direct scope: 

• The test for direct scope is whether the law can properly be described as being with respect to 

one or more of the enumerated HoPs (Fairfax; Murphyores)   

• Dual characterisation of a Cth law is permissible provided one of its characters is within a HoP 

(Fairfax per Kitto J)   
o Doesn’t matter if one of the laws touches or affects a topic on which the Cth has no 

power to legislate (Murphyores per Mason J)   

• The purpose of the law is irrelevant if established that law is ‘with respect to’ a HoP (Huddart 

Parker)   
Incidental scope (s51(xxxiv)): 

• If direct scope is not found, the law may still be valid if it is incidental to HoP’s subject matter 

(s 51(xxxix))   

• Cth has authority to legislate in relation to acts, matters and things necessary to effectuate 

HoP’s main purpose (Grannal)   

• Proportionality is also relevant when characterising a law pursuant to the incidental scope of a 
non-purposive HoP – however it is not decisive (Nationwide News; Leask)  

Purposive powers: 

• Some HoPs are purposive – i.e. the power exists to pass a law to fulfil purpose [X] 
o E.g. defence HoP (s 51(vi)), incidental HoP (s 51(xxxix)) and the treaty implementation 

branch of the EA HoP (s 51(xxix))   

• A law will be valid under a purposive power if is sufficiently proportionate (Leask per Dawson J)  

• Proportionality considers (Leask):   

o 1. The end at which the law is directed; and  

o 2. Whether the means to achieve that end are reasonable   
 

STATE LEGISLATIVE POWER: 

Victoria has plenary legislative power under ss15 and 16 of the Victorian Constitution and s2(1) of 
the Australia Act, to enact laws for Victoria in respect to any subject matter with only a general or 
remote nexus required (Union Steamship). Moreover, the State’s constitution is inherently flexible 
(McCawley) and may be amended by passing ordinary legislation (Taylor). As the words ‘peace, 
order and good government’ are not words of limitation (Union Steamship) 
The states will argue that they may pass laws which are immoral or unjust (Durham Holdings). 
Constitutional restrictions: 
The Cth has exclusive legislative power over: 

• S52: seat of government, places acquired for public purpose and dependent of public 
services; S90: customs, excise and bounties; S114: raising forces and imposing tax of 
property of Cth or State; S115: Coining money. 

S109 and M&F.  
Victorian Charter of Human Rights & Responsibilities: 
Victorian courts and tribunals must interpret statute in a way compatible with human rights (s32). 
However, the court cannot attribute a meaning to a provision which is inconsistent with both the 
grammatical meaning and apparent purpose of the enactment (Slaveski). 
 


