
TOPIC 3: MAKING STATE CONSTITUTIONS RIGID - 
MANNER AND FORM REQUIREMENTS 

• State governments entrenching it, making it harder for the next government to change it.  

• State parliament can’t abdicate this power, cannot limit itself.  

• State constitutions creating some form with altering or passing acts.  

• Subject to the states constitutions.  

1) Colonial Laws Validity Act 1865 (Imp.), s.5 (OL) 
• See Taylor (above) 

• Also: s5 allows restrictive procedures “passed in such manner and form as may from time 
to time be required” **use this quote in an exam question** 

• Limits to colonial parliamentary power 
o Repugnancy 
o Territorial limits 
o Disallowance 

2) Australia Act 1986 (Cth), s.6 (OL) 
• S6 copies of s5 of CLVA 

• S6: Notwithstanding s2 and 3, a law made after the commencement of this Act by the 
Parliament of a State respecting the constitution, powers or procedure of the Parliament of 
the State shall be of no force or effect unless it is made in such manner and form as may 
from time to time be required by a law made by that Parliament, whether made before or 
after the commencement of this Act. 

3) Constitution Act 1975 (Vic.) ss 18 and 85(5) (OL) 
• S18 example: requires referendum to change certain sections 

• S85(5): also an example – needs a statement to be made within time period 

4) A-G (NSW) v Trethowan (1931) 44 CLR 394 
FACTS: 

• Under s7A Constitution Act 1902 (NSW), the Legislative Council can’t be abolished except 
following the approval by a majority of voters at referendum. It also stated that the 
provisions of this section shall extend to any appeal for the repeal or amendment of this 
section. 

• In 1930, an Act was passed to abolish the LC and to repeal s7A without referendum. 

• NSW attempt to abolish upper house 

• Couldn’t due to RP 
Issue:  

• Was the NSW Parliament bound to comply with the referendum requirement in s7A of 
NSW Constitution Act? 

HELD: 

• HC, 3:2, decided that earlier parliament could bind its successors via s7A. 

• It accepted that the RP was valid and must be complied with. (Dixon CJ, Starke Rich JJ) 

• The whole H/Ct agreed that State Parliaments did have the power to enact binding Rest 
Procedures.   

• The source of this power was s.5 CLVA 

• S7A permitted manner and form requirement as it placed more onerous procedures on 
amendment, but wasn’t too onerous.  

• RP here was difficult, mandatory, doubly entrenched 

• Dixon J defines CPP 



o Constitution: nature and composition of parliament 
o Procedure: conduct 
o Power: parliament’s own legislative authority 

5) West Lakes v SA (1980) 25 SASR 389 
FACTS: 

• Westlakes Development Act 1969 s16(4) provided that certain alterations to an agreement 
between the State Government and W couldn’t be made without consent of W.  

• In 1980 SA passed a law to floodlight Football Park and remove the need for W’s consent. 
HELD: 

• Court ruled in favour of SA 
o A manner and form requirement that requires the consent of an extra-

Parliamentary body in order to pass legislation would be ineffective as it amounts 
to an abdication of power 

o A referendum requirement can be distinguished as the people at referendum are a 
representative body. 

• Principle: RP can’t be too onerous that it takes away power from Parliament 

• Needing consent of 3rd party is abrogation of power (different to ‘3rd party’ being the 
people in referendum – pure democracy) 

• Obiter: special majorities; too onerous; consider proportionality  

• King CJ say about RPs? 
o indicated that RPs which required the consent of an extra-Parlt body in order to 

pass certain legislation would be ineffective, as they would amount to abdications 
of power. 

o a Ref requirement can be distinguished as the people at Referendum are a 
representative body.  Parlt represents the people, so it is not an abdication of 
power for Parlt to refer certain legislative Qs to the people. 

6) AG (WA) v Marquet (2003) 217 CLR 545 
FACTS: 

• Under s13 Electoral Distribution Act 1947, an absolute majority in both houses of 
Parliament is required for any amendment to the Act.  

• In 2001, Parliament passed 2 Acts; 
o Electoral Distribution Repeal Act 2001 to repeal 
o Electoral Amendment Act 2001 (to create a new system of electoral distribution) 

• Neither Act was passed with an absolute majority, only a simple majority, but they were 
presented for assent. 

Issue: 

• Was s13 a valid and effective manner and form requirement? 
o Yes, amend includes repeal (otherwise this would subvert the purpose of the 

manner and form requirement) 
HELD: 

• The 2001 Amendment and Repeal Bills weren’t validly enacted because they didn’t follow 
the matter and form prescribed in s13.  

• Principle: Law 2 must be on CPP (defined in Trethowan) 

• Electoral Distribution Act changed character of parliament therefore concerns constitution  

• Examples of procedure: standing orders, parliamentary privilege, quorum (not from cases) 

• Examples of power: restricting own authority (Trethowan) 
 “To the extent to which s 6 applies, the powers of the Parliament of Western Australia to legislate 

are confined. What has been seen as the conundrum of whether a body given 


