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Re Wakim, ex 
parts Mc Nallly 
(1998) (From 
Lecture Notes)

• Cross Vesting 
• The effect was that all superior courts in Au has the 
jurisdiction of all other superior courts ‘cross vested’ to them.  
• The object of the scheme was to;  
‣ Establish cross vesting, without detracting from the 

jurisdiction of the exisiting courts 
‣ To ensure, that matters are commence in the court that 

would have the jurisdiction apart from the scheme (most 
appropriate court), and 

‣ To permit the transfer of matters to the appropriate court 
where commence in an inappropriate court 

Held:  Following the decision of the HC in Re Wakim, ex parts 
Mc Nallly (1998), the HC held that these cross vesting laws, 
insofar as they conferred State jurisdictions onto the Federal 
Courts, were constitutionally invalid. 

However, the cross vesting laws are valid insofar as they 
confer Fed jurisdiction on State and Territory Supreme courts. 
These portions of the Cross vesting laws remain intact. 
Following Re Wakim, all of the States passed a Federal 
Courts (State Jurisdiction) Act, which treats the Federal Court 
or Family Court judgement as a single judge State Supreme 
Courts judgements.  

Topic 1 - 
Introduction 

Bellenger v 
Watson (From 
Lecture Notes)

‣ Irregularities under rules of court  
‣ The penalty applies as a matter of course on the failure 

to comply with the order.

‣ Held: A self-executing order is exemplified in this case. 
‣ The court ordered the plaintiff to deliver answers to 

interrogatories within 28 days, with the claim being struck 
out on failure to comply. -  

‣ When the answers were not delivered, the plaintiff's claim 
was struck out without any further order by the court.

Topic 1 - 
Introduction 

Broers v Forster 
(1981) (From 
Lecture Notes)

‣ Irregularities under rules of court ‣ Held :A self-executing order must be expressed 
unequivocally

Topic 1 - 
Introduction 

McPherson v 
Lawless [1960] 
(From Lecture 
Notes)

‣ Time - General Computation of Times 
‣ Time is reckoned according to the procedure set out in 

the rules (Rule 3.01). 
‣ If a time limit is fixed by a statute, time is reckoned by 

reference to the relevant statute. 

✦ Held: The statute prevails over any contrary 
provision in the rules

Topic 1 - 
Introduction 

Phelps v Denny 
(1994) (From 
Lecture Notes)

‣ (Chp 3) Commencing Proceedings - Selecting 
Originating Process 

‣ Originating process for a dispute of fact initiates the 
pre-trial and trial processes for a fact determination 

✦ Held: The Court can give remedial directions Topic 2 - 
Commencing 
Proceedings, 
Service and 
Appearance 
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Re a Former 
Officer of the 
Australian 
Security 
Intelligence 
Organisation 
[1987 (From 
Lecture Notes)

‣ Originating Process: Describing Parties 
‣ Originating process must adequately describe the 

parties 
‣ Proceedings must be public to ensure that justice is 

impartially administered 
‣ Litigants who perceive that they might be prejudiced by 

publicity occasionally attempt to withhold their identity 
in the originating process – 

✦ Held: The court held that it had a discretion to 
permit the plaintiff to be designated as “A Former 
Officer of the Australian Security Intelligence 
Organisation” but in the exercise of its discretion 
refused the application.
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J v L & A 
Services Pty Ltd 
(No 2) (From 
Lecture Notes)

‣ Commencing Proceedings - Selecting Originating 
Process 

‣ Originating process for a dispute of fact initiates the 
pre-trial and trial processes for a fact determination

✦ Fitzgerald P and Lee J stated guidelines in J v 
L & A Services Pty Ltd (No 2): 

✦ the public interest requires court proceedings to be 
open to the public and able to be reported and 
discussed publicly; 

✦ the public may be excluded and publicity prohibited 
when public access or publicity would frustrate the 
purpose of a court proceeding; 

✦ the exceptions to the publicity of proceedings are based 
on the actual loss of utility of the proceeding which 
would occur as a result of publicity, the exceptions do 
not extend to proceedings which the parties would 
reasonably be deterred from bringing if the utility of the 
proceeding would not be affected; 

✦ no unnecessary restriction on public access or publicity 
in respect of court proceedings is permissible; 

✦ different degrees of restraint are permissible for different 
purposes, for example, certain information needs to be 
kept confidential or the identity of a witness might have 
to be protected; 

✦ information cannot be withheld merely to save a party 
from loss of privacy, embarrassment, distress, financial 
harm or other “collateral disadvantage”: at 44-45.
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Sheen v Burke 
[1993] (From 
Lecture Notes)

‣ Originating Process: Addresses of parties and 
solicitors 

‣ Originating process must adequately describe the 
parties 

‣ Rule 5.07: If the originating process is endorsed with 
the name and address of a solicitor, the solicitor is 
required, on request, to state whether the solicitor filed 
the originating process.

✦ Held: The court held that the originating process 
had to state the plaintiff's residential address, the 
address of the plaintiff's solicitors does not suffice 
for the plaintiff's address. It upheld the 
prothonotary's refusal to seal and issue the writ.
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Sheldon v 
Brown Bayley's 
Steel Works Ltd 
[1953] 
(From Lecture 
Notes)

‣ Renewing Originating Process: Stale Originating 
Process 

‣ An originating process not served within the time set in 
the rules is stale.  

‣ It may be renewed for additional periods on application 
to the court.  

‣

✦ Held: If the plaintiff serves a stale originating 
process the irregularity in serving a stale originating 
process is waived if the defendant enters an 
unconditional appearance or an unconditional 
notice of intention to defend.
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Finlay v Littler 
[1992] (From 
Lecture Notes)

‣ Renewing Originating Process 
‣ In Victoria, there is an unfettered discretion to renew an 

originating process (Rule 5.12).  
‣ Unless the court orders otherwise, serving a stale 

originating process does not invalidate the proceeding. 

✦ Held: A stale originating process may be renewed, 
in the court's discretion, on the plaintiff's ex parte 
application
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Weston v 
Publishing and 
Broadcasting 
Ltd (2012) (From 
Lecture Notes)

‣ Renewing Originating Process 
‣ In Victoria, there is an unfettered discretion to renew an 

originating process (Rule 5.12).  
‣ Unless the court orders otherwise, serving a stale 

originating process does not invalidate the proceeding. 

✦ Held: the New South Wales Court of Appeal 
guidelines were developed for exercising the 
discretion whether to renew an originating process. 

✦ The court should consider: 
✦ any attempts to effect service, the length of and the 

reasons for delay, whether the defendant had notice of 
the proceeding, the conduct of the parties generally and 
the hardship or prejudice involved in granting or refusing 
an extension of time; 

✦ the context of the statute that creates the discretion, 
including the overriding objective of justice and 
efficiency;  

✦ the policy considerations underlying statutes of 
limitations; 

✦ whether serving the originating process was deferred 
pending a litigation funder’s decision whether to fund 
the proceeding such that there might arise a conflict 
between court’s duty, and the funder’s interest, in 
deciding the time for serving the originating process; 

✦ whether the plaintiff wishes to defer a proceeding 
pending the decision in another case: (at [20]). 

✦ The overriding objective, because of its insistence on 
expedition, is relevant to relaxing time limits. 
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Annetts v 
McCann (1990) 
(From Lecture 
Notes)

‣ (Chp 4) Service of Process - Originating Process 
‣ Service of process is effected in the manner stipulated 

in the rules.

✦ Held: Proper notification to the defendant of the 
existence of a proceeding is a fundamental 
principle of natural justice
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