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From either view, there is nothing to prevent the plaintiff obtaining specific performance 
of the sale. 

● Isaacs J: To break a contract is an unlawful act, even on offering to pay damages. An option 
is distinguished from an offer in its consideration, which means the law forbids the offerer 
from retracting the option. As such, the offer was not withdrawn and the contractual 
obligation to sell and purchase the land on the terms was created. 
He views the parties as having entered into two contracts. The first is a unilateral contract 
that the second contract last a week. This contract cannot be breached by offering 
damages. The plaintiff then can at any point create the mutual obligation to sell and 
purchase the land. 

Unilateral Contracts: 
A unilateral contract is one in which only one party makes a promise and assumes legal obligation. 
The fulfillment of the promise is usually conditional upon the performance by the other party, 
though it is not bound to perform. 

In a bilateral contract, both parties make promises and both have legal obligations. 

A difficulty arises sometimes when an offer to enter into a unilateral contract is withdrawn, 
especially when the offeree has begun to perform the performance but has not finished (so it does 
not constitute acceptance) - eg. a person agrees to pay a person to not eat for a day but withdraws 
halfway through the day. The general rule is that an offer cannot be revoked if the act made in 
exchange for it has been partly performed. However, this was not followed in Mobil v Wellcome. 

Mobil Oil Australia v Wellcome International  (1998) - FCA 

Mobil had an incentive scheme for its franchisees, under which those with high scores according 
to the “Circle of Excellence” judging could get rewards. Mobil’s manager for retail marketing told 
franchisees that mobil wanted to implement a scheme where franchises with a score of 90% or 
more in any year would be granted an extra year’s tenure. How this would be achieved was not 
certain and was discussed in vague terms. Materials were circulated promoting the scheme, 
including a slip which franchisees could sign to indicate they accepted the “challenge to exceed 
90%”. Mobil abandoned the Circle of Excellence scheme after four years, despite several 
franchisees spending time and money living up to those standards. Mobil franchisees sued. 

Contractual issues: 
● Neither the terms of the speech nor those of the slip were sufficiently certain to give rise 

to a contract -  the scheme was merely in a developmental stage. 
●  “An offer made in return for performance of an act is, like any other offer, revocable at 

any time”. There is no universal rule with regards to revocation of a unilateral contract 
(whether or not the performance has already begun), it must be judged case by case (ie. 
the general rule has exceptions). 

○ The meaning of “commencing” the act of acceptance in working towards the 90% is 
vague. 

○ Franchisees did not suffer a detriment by improving their own performance. 
○ It is unlikely that mobil meant to promise not to revoke. 

● The franchisees may or may not have had an understanding that Mobil was at liberty to 
revoke and that any incomplete performance of the act of acceptance by the franchisee 
may have been at their own risk. 

3.1.2 Acceptance 
To form contract, acceptance must be made in response to the offer. In bilateral contracts the 
acceptance is usually obvious, however in unilateral contracts, it may not always be clear whether 
acts were done as acceptance. 
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3.3.5 Preliminary agreements 

Masters v Cameron  (1954) - HCA 

Cameron and the Masters signed a document agreeing that Cameron would sell certain property 
for the Masters to buy for £17,500. The Masters made a 10% deposit. The document contained a 
clause which said that the agreement was subject to the preparation of a formal contract of sale 
acceptable to Cameron’s solicitors. The Masters encountered financial difficulties, denied they 
were legally bound to buy, and sought to recover the deposit they had put towards it. 
The Court: 

● The first question is whether the document constitutes a binding contract or only a record 
of terms as a basis for negotiating the contract. 

● Where parties have negotiated to reach an agreement upon terms of a contractual nature 
and also agree that the matter of their negotiation shall be dealt with by a formal contract, 
the case may be either: 

○ The parties have reached finality in the terms of the bargain and intend to be 
immediately bound, but also propose that the terms be restated in a form more 
precise but of the same effect. 

○ The terms are completely agreed on but performance of one or more of the terms 
is conditional on a more formal document. Obligation to make formal document. 

○ The intention of the parties is not to make a concluded bargain at all unless a 
formal contract is executed. 

● Sir George Jessel MR in Winn v Bull (1877) - “where you have a proposal or agreement 
made in writing expressed to be subject to a formal contract being prepared, it means 
what it says; it is subject to and is dependant upon a formal contract being prepared.” 

● Therefore, on the authorities, no binding contract was made. 

Further notes: 

● In Baulkham Hills Private Hospital v GR Securities (1986) MccLelland J suggested that a fourth 
category existed - one where the parties were content to be bound immediately by the 
terms agreed whilst expecting to make a further contract in substitution of the first, 
containing consented additional terms. 

3.4 Certainty 
The fourth requirement of contract formation is that the agreement must be sufficiently certain 
and complete that the parties’ rights and obligations can be identified and enforced. Certainty 
encompasses three main problems: 

1. The agreement may be incomplete because agreement is not reached on all essential 
elements or it has been decided an essential matter will be determined by future 
agreement. 

2. The agreement may be uncertain because terms are too vague. 
3. A promise may be illusory because the contract gives the promisor an unfettered discretion 

as to whether to perform the promise. 

These categories are not always clearly distinguished in cases. It is difficult to define what is 
required for a contract to be certain; it will depend on the circumstances. 

3.4.1 Completeness 

In Milne v Attorney General (Tas) (1956), the High Court said: 

“No contract is concluded until the parties negotiating are agreed on all the terms of their bargain - 
unless indeed the terms left outstanding are ‘such as the law will supply’”. 
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Appeal to Privy Council:  
● Endorsed Barwick J’s approach - appeal allowed. 
● NOTE:  The High Court is no longer bound by Privy Council precedent, and there is strong 

opposition to the UK approach, so the status of the application of the case remains 
unclear. 

● Lower courts are however, bound by the Privy Council until such time as the High Court 
overturns the decision. 

4.1.5 Circumventing the privity rule 

The main circumstances under which the privity rule may be circumvented by a person seeking to 
take benefit of a contract which they are not named as a party are: 

● The promisee may hold rights under the contract on trust for the beneficiary. 
● The beneficiary may be entitled to assert an estoppel against the promisor. 
● The beneficiary may be entitled to claim damages for misleading or deceptive conduct. 
● The beneficiary may be entitled to claim damages in tort. 

Here, the beneficiary refers to the third party, the promisor the person making a promise to benefit 
the third party and the promisee the other party to the contract. 

Trust 

There is uncertainty as to whether the intention on B’s 
part to hold the contractual right on trust for C must be 
express or whether it can be implied by the Courts. This 
uncertainty has led to some criticism of the use of trusts 
to remedy any injustice caused by the privity and 
consideration rules. 

Deane J’s judgment in Trident outlines the approach 
when addressing B’s intention - it is a question of 
construction of the contract in its context: 

Although such an intention will commonly be joint, it is 
sufficient for it to be the promisee’s intention alone. 

Equitable estoppel 

May operate where a party relies to its detriment on an expected benefit or entitlement arising 
from a contract to which it is not a party: Where a beneficiary has been induced by a promisor to 
assume that he or she will receive a benefit under a contract with a promisee, and the beneficiary 
has relied on that assumption in such a way that he or she will suffer a detriment if it is not fulfilled, 
then the beneficiary may be entitled to assert an estoppel against the promisor. 

Tort 

A relationship of proximity between the promisor and the beneficiary might give rise to a duty of 
care under the law of negligence: 

Hill v Van Erp: 

● Mrs Hill was a solicitor retained by Mrs Currey to prepare her will, which included a 
disposition in favour of Mrs Van Erp.  

● Hill failed to ensure that the will was properly attested, resulting in the disposition in favour 
of Van Erp failing.  
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