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● Julius Stone (1966) – adherence to the law is achieved not only by coercion but by a 
sense of ethical obligation. The heart of the R.O.L. is the recognition by authorities 
that their power is wielded and tolerated only so far as those socio-ethical convictions 
remain in place. 

○ R.O.L. and human rights are not juxtaposed but intertwined. R.O.L. does not 
demand a uniform rule on matters for every person in society, equality as a 
value will always have to compete, adjust and combine with other values. 

○ It must be noted that legality itself is not equivalent to a meaningful ideal of 
R.O.L., just because something is formally legal, does not prevent it being 
bad law, e.g. undemocratic/authoritarian. 

● In Australia, formal ideas remain prominent. 
● Requirements of more substantive conceptions of the rule of law do have some 

presence in Australian law, however their satisfaction is primarily entrusted to 
parliament and they are not standards of constitutional validity. Ultimately, the rule of 
law provides a broad framework to protect rights and freedoms, but widely shared 
social and cultural commitments remain central to its maintenance. 

 

 

2 A Constitutional Hybrid 

2.1 Australia’s Westminster constitutional inheritance 
From the UK Australia inherited responsible government and parliamentary sovereignty. 

2.1.1 Westminster Historical Development and Evolution 
Peter Leyland, The Constitution of the United Kingdom: A Contextual Analysis 

● Constitutional law has two functions – acting as both a supportive and constraining 
framework. In this regard, Australia’s system is a result of unique forms of 
constitutional development in both the UK and US. 

○ ‘Probably the most striking achievement of the framers of the Australian 
instrument of government was the successful combination of the British 
system of parliamentary government containing an executive responsible to 
the legislature with American federalism’ – Dixon CJ, McTiernan, Fullagar, 
Kitto JJ in R v Kirby; Ex parte Boilermakers’ Society of Australia (1956) 94 
CLR 254 
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■ State gov.’s that let the Commonwealth set national standards while 
delivering efficient services would be at little risk of interference  

■ Overriding state governments that were incompetent would be less 
undemocratic than state governments appoints administrators to run 
dysfunctional councils  

■ Only way to sort out responsibilities in areas where two levels of gov. 
are both involved is to put one level of gov. in overall charge 

 
NB: Vertical Fiscal Imbalance refers to the variance between the federal government’s 
revenue and expenditures and those of state governments. ‘Imbalance’ arises from the 
discrepancy between the federal government's extensive capacity to raise revenue and the 
responsibility of the States to provide most public services, such as physical infrastructure, 
health care, education etc., despite having only limited capacity to raise their own revenue. 
In Australia, vertical fiscal imbalance is addressed by the transfer of funds as grants from the 
federal government to the State and territory. Horizontal Fiscal Imbalance refers to the 
balance between states. It arises because state and territory governments have different 
abilities to raise revenue from their tax bases and because their respective costs of providing 
public services differ. 

9.2 Referrals of Power 
The mechanism in s 51 (xxxvii) of the Constitution by which the Federal Parliament can 
legislate with respect to ‘matters referred’ to it by one or more of the States has often been 
used. 

● Issues as to whether referrals transfer power to the Cth permanently (HCA held ‘no’) 
 

R v Public Vehicles Licensing Appeal Tribunal (Tas); Ex parte Australian National 
Airways Pty Ltd (1964) 

Issue: 
● Whether referrals of power by State Parliaments may be time-limited as opposed 

to permanent 
Legal Reasoning: 

● HCA affirmed the capacity of State Parliaments to enact a referral to the Cth which 
is or can be time-limited. The power isn’t actually handed over, rather it is the 
capacity to make laws in specific areas (i.e. ‘a matter’) that actually changes. 

Obiter: 
● Did not address whether a State could simply repeal referring legislation, but 

conceptions of parliamentary sovereignty are suggestive in favour of this proposal. 
● As a constitutional unknown, States have not risked such a question and have 

responded to the judgment by making every referral subject to a condition for its 
expiry by elapse of time (i.e. a ‘sunset provision’) or executive proclamation. 

Ratio – Referrals of power are not permanent, but can be subject to time-limitations or 
conditions 

 
Issue as to whether States may, in practical terms, retain some control over the matter they 
have referred to the Cth. 

 
82 



perform their judicial functions in an independent and impartial manner is likely to 
be jeopardised.’ 

● Participation in secret, ex parte administrative procedures that approve the acts of 
federal law enforcement officers by those who hold federal judicial office 
contravenes the spirit of the requirement that justice in the federal courts should be 
open; it weakens the perception that the federal courts are independent of the 
federal government and its agencies. 

○ Concerns of raising public doubts in the impartiality of the judiciary. 
● The hearing of applications for warrants by eligible judges is likely to give rise to 

direct conflicts with their judicial functions. 
Gummow J agreed with the majority. 

● He considered McHugh J’s views but felt able to hold that the legislation was valid 
because he was satisfied that its prohibitions on disclosure could be interpreted so 
as not to apply in any case where they might conflict with a judicial duty of 
disclosure. 

 
The Incompatibility Doctrine 

● In the Boilermakers Case, the HCA and the Privy Council had affirmed a rigid 
constitutional principle prohibited any combination of non-judicial power with ‘the 
judicial power of the Commonwealth’, as vested by and exercised under Ch III of the 
Constitution. 

● In Hilton v Wells, the HC had affirmed by a 3:2 majority an exception to the 
Boilermakers’ principle: a person who exercises federal judicial power may validly be 
appointed or assigned to perform a non-judicial function in his or her personal 
capacity, if the person is appointed or assigned as an individual persona designata. 

● In Grollo v Palmer, the Court had recognised (but by majority had declined to apply) 
an exception to the exception: the persona designata doctrine does not avail (aim) to 
support the performance by a federal judge of a non-judicial function if that function is 
‘incompatible’ with the holding of judicial office. 

● In 1996, the High Court applied the incompatibility condition in the case of Wilson v 
Minister for Aboriginal and Torres Strait Islander Affairs which concerned the 
appointment of Justice Jane Mathews of the Federal Court to prepare an Indigenous 
heritage report in relation to the Hindmarsh Island bridge development. The court 
held that legislation authorising the appointment was invalid, because the functions 
conferred, which included forming opinions and giving advice about areas which 
should be protected under heritage legislation, were incompatible with judicial office. 

 
Gabrielle J Appleby, ‘Imperfection and Inconvenience: Boilermakers’ and the 
Separation of Judicial Power In Australia’ 
http://www.austlii.edu.au/au/journals/UQLawJl/2012/13.pdf 
Part 1: The imperfection of the reasoning employed by the majority in Boilermakers’. 

● In the Wheat Case, a 4:2 majority found the conferral of judicial powers on the 
Inter-State Commission by the Inter-State Commission Act invalid, under what would 
become the first limb of the Boilermakers’ doctrine. 

● Isaacs and Rich JJ in Alexander’s Case also suggested what would become the 
second limb of the Boilermakers’ doctrine. They warned against the commingling of 
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