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Torrens System: Introduction 

Transfer of Land Act 

• Part two deals with bringing land under the act 

o Any land granted by the crown after 1st January 1975 

o There is a voluntary process to bring land under the TLA under s20-47 

o It is compulsory to convert if you are subdividing  

• Part 3 deals with the process and effect of registering  

o S48 creates a register for the titles of all the Torrens land in the state.  In any 

medium they like. 

o It was paper based before 2003 when this was amended. 

o They have to be in an approved form, s48A 

o S48B: register must issue a duplicate of the certificate of title to the registered 

proprietor unless the RP doesn’t want one or request the registrar to issue it in 

favour of someone else. 

o S57: whenever you are lodging a dealing for registration you have to also lodge the 

duplicate certificate of title if it has been issued 

• There are two types of interests that cannot be registered under the Torrens system 

o S91: a lease exceeding 3 years in an approved form can be registered.  Therefore a 

lease less than 3 years cannot be registered. 

o S55: trusts.  A trust cannot be registered as a proprietor of an interest in a trust 

 A beneficiary cannot register their beneficial interest.  Although they could 

lodge a caveat.   A caveat is not a registered interest, it is simply a little note 

Important TLA Provisions 

• 53: priority registration rule.  The instrument that is lodged first will be registered first.  

S53(2); priority “according to time of registration.” 

• 58: instruments not effective until registered.  Only registration gives title.  This provisions 

suggests that unregistered interests cannot exist.  Although this is incorrect as per s55.  

Overall it has been interpreted to mean that no LEGAL interest is created until the interest is 

registered.   

o However, the principles that give rise to an equitable interest under the general law 

will still give rise to an unregistered interest under the Torrens system. 

o 85: when an instrument is registered, it will have the same effect as a deed under 

the general law. 

• 63: Registration cures any defect.  A statutory abolition of Nemo Dat.  “shall be impeached 

or defeasible by reason… of any informality or irregularity in the application or in the 

proceedings previous to the registration.”  “Shall be conclusive evidence that the person 

named in such certificate as the proprietor…” 

Indefeasibility  

• Indefeasible 

o  Not mentioned in the act but well understood.  Cannot be defeated, 

unimpeachable. 
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o There are 4 core provisions  

 68 

• (1) Except in “cases of fraud” the title is “absolutely free from all 

other encumbrances (except those interested) whatsoever” 

followed by exceptions.  Proprietor is defined in s4 as meaning the 

registered proprietor and includes not only the registered proprietor 

of the fee simple but also the lesser interests. 

 134 

• Except in the case of fraud, no person is required to inquire into or 

ascertain the circumstances under which the proprietor became 

registered.  I.e. all that matters is that they are registered and the 

certificate of title is conclusive prof.  They shall not be affected by 

any notice either actual or constructive of any other unregistered 

interests. 

 199 

• No person who is the registered proprietor can be ejected 

 202 

• Purchasers protected.  Anyone who is a bona fide for value 

purchaser who receives title from someone who obtained theirs 

through fraud is unaffected.  

• Deferred or Immediate? 

o What if there are two innocent parties, A and B.  X pretends to be A, and sells the 

property to B.  B and X executes a deed of transfer.   If you have immediate 

indefeasibility then B gets good title.  If it is deferred then it is only indefeasible for 

the person to whom B eventually sells, C. 

o Gibbs v Messer 

 She leaves her CoT with her solicitor.  He creates a fake person who he signs 

over the land to.  He then gets the McIntyres to grant a mortgage to the fake 

person over the land. 

 She was no longer the registered proprietor because the fake guy was, but 

the fraud exception applied and so it was straightforward to get the title 

back to her. 

 The real question is whether the land was encumbered by the mortgage as 

the McIntyres were innocent.  The courts said that the mortgage was valid.  

Registration cures defects.  The indefeasibility was immediate.   

• This meant that the assurance fund paid out the value of the 

mortgage. 

 However, the high court found that because the McIntyres were dealing 

with the fake guys’ fake agent instead of the fake guy.  Although the 

McIntyres could not get good title if they transacted with a third party then 

said third party could get good title.  This is delayed indefeasibility. 

• Gibbs v Messer 

o 3 ways to interpret: broad to narrow 

 Registration for invalid instrument did not pass indefeasible title 
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 Where an instrument is void for fraud or forgery then it cannot effectively 

pass title. 

 Narrow interpretation: deferred indefeasibility only applies when the entity 

you are dealing with does not exist 

o Courts originally took the first, broad, view and it took 70 years to move away from 

it, in Frazer v Walker 

• Frazer v Walker 

o Mrs Frazer arranged a loan without telling her husband.  She forged his signature.  

She gave the mortgage to Radmonski and it was registered.  The Radmonskis are the 

registered mortgagees.  She defaulted and Radmonskis sold the property to Walker.  

The deed of transfer was registered. 

o Walker wants Frazer out of the property.  Enter: court action.  

o It was not necessary in this case to determine immediate/deferred indefeasibility 

because Walker is one step away from the troubled transaction.  Regardless of the 

approach Mr Walker will win. 

o However, the court said that the narrow view of Messer was preferred.  The 

Radmonskis, because they were not involved in the fraud got indefeasible title.  

They said that (except for fraud) upon registration you get immediate indefeasible 

title.  Registration cures all defects. 

o It took 4 years for the high court to endorse Frazer v Walker. 

 1988: Bahr v Nikolay the HCA endorsed Frazer for the WA TLA. 

• Breskvar v Wall 

o Mr and Mrs Breskvars borrowed money from Petrie and handed over their DupeCT 

and a deed of transfer that they signed and left blank.  Petrie fraudulently inserted 

his grandson’s name into the deed of transfer (Wall).  Wall was aware of the fraud.  

Petrie then approached Alban and offered to sell the property to them, they paid 

$3500, Alban paid the money but before they registered the Breskvars discovered 

what had happened and lodged an “absolute” caveat.  It freezes the register.  Alban 

was unable to register.   

o Priority dispute between Breskvars v Alban.   

o The Breskvars did not have a legal interest because Wall’s act of registering passed 

the title.  Because Wall was involved in the fraud his title was defeasible. 

o The Breskvars have the right to go to court to argue for their right, which is 

probably a mere equity (although it was treated as a full equity). 

o Alban had a specifically enforceable contract which was an equitable interest. 

o Two equitable interests so look at the general law principle. 

 Rice v Rice, all else being equal the first in time prevails.   

• Conduct of the parties, the Breskvars armed Petrie to commit fraud 

o Alban therefore wins and is entitle to be made the registered proprietor 

o Summary  

 Act of registration passes title 

 Immediate indefeasibility if they are not fraudulent, even if instrument 

registered was otherwise void 

 Continued application of general law principles to Torrens cases 


