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Duty of Care 

Introduction to Duty 

• Establishing a duty of care 

o Is it a pre-existing category 

 If PEC then just establish the relationship 

• Employer/Employee 

• Manufacturer/Consumer 

• Doctor/Patient 

 Consider questions of scope 

o Novel fact situation  

 Reasonable foreseeability (including concept of neighbourhood) 

 Salient features (Sullivan v Moody) such as above 

 Consider question of scope 

• There simply used to be categories of people that owed a duty of care i.e. innkeepers or 

surgeons  

• Heaven v Pender 

o Painter employed by a master painter.  The defendant put up scaffolding for the 

painter, with dodgy materials and it collapsed.  At this point in time you would need 

a contract for liability. 

o This case is the first attempt to formulate a general duty of care. 

• Donoghue v Stevenson  

o Foundation of the modern law of negligence. 

o Decomposing snail coming out of the bottle. 

o She brought an action against the manufacturer, Stevenson. 

o 3/5 were willing to extend the duty of the manufacturer to the consumer where it 

reached them without intermediate inspection of the goods. 

o Lord Atkin’s neighbour principle 

 Take reasonable care to.. [not] injure your neighbour. 

 Who is the neighbour?  “Person who are so closely and directly affected by 

my act that I ought reasonably to have them in contemplation as being so 

affected when I am directing my mind to the acts or omissions which are 

called into question” 

• Grant v Australian Knitting Mills 

o Dr Grant put new underpants on that had a chemical in them that was undetectable 

and developed a rash because of the chemical that had been negligently left in the 

fabric. 

o High Court took the opportunity to adopt the neighbour principle into Australia. 

• Foreseeability  

o Tame v NSW 

o Annetts v Australian Stations  

 Foreseeability may be relevant to questions of the existence and scope of a 

duty of care, breach of duty, or remoteness of damage. 

o Two main issues 
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 Who is the person to whom the duty is owed 

• Is the plaintiff of a class of persons to whom the duty should be 

owed 

 Whether the duty should be imposed in the circumstance 

• Chapman v Hearse 

o Mr Chapman had caused an accident and had been thrown from the vehicle, 

because of his own negligence.  Mr Hearse ran into the doctor, Dr Cherry, who was 

attending Chapman by the side of the road and killed him. 

o Was it reasonably foreseeably that Dr Cherry would be affected by Chapman’s 

accident.   

o Generally who is the type of person that might be hurt by your negligent driving?  

Is it reasonably foreseeable that someone might come to your aid?  Yes.   

• UK Position  

o Anns v Merton London Borough Council 

 Sufficient relationship of proximity or neighbourhood (reasonable 

foreseeability) 

 Whether there are any considerations which ought to negative or reduce 

the limit of scope of the duty. 

 This broad test caused a massive expansion in the UK and they tried to limit 

it 

o Caparo Industries v Dickman 

 Came up with the 3 step test: 

 Foreseeability 

 Relationship characterised by proximity and neighbourhood (be careful 

when using the term neighbourhood) 

 fair just and reasonable that the law should impose a duty (as opposed to 

Anns where they were looking for a reason why not to impose one which is 

practically a lower test). 

o Pyrenees Shire Council v Day (Australia)  

 Kirby J tried to adopt Caparo in a variety of cases including this one 

 (Why would we not want this test?  Because just, fair and reasonable is very 

subjective) 

• Australian Position 

o Jaensch v Coffey 

 Plaintiff witness the aftermath of the accident in which her husband was 

injured  

 She suffered psychiatric harm 

 Not only do you need foreseeability you also need proximity (so this was 

separating these two concepts and was an extra limit) 

 Proximity in this context means temporal or geographic closeness. 

• Physical proximity 

• Circumstantial proximity 

• Causal proximity  

o Hill v Van Erp 
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 Lawyer negligently allowed the wrong person to sign a will which messed 

things up for a beneficiary. 

 They began questioning Deane J’s proximity idea basically as soon as he left 

the bench. 

 “Expect more of the term than it can provide” 

• Judicial bitch slap 

o Perre v Apand 

 Economic loss case 

 Apand made potato chips and they sold the seed to the neighbours of Perre.  

Apand send some seed that was infected.  Perre’s potatoes were not 

affected but their main customer was WA and the quarantine laws meant 

that Perre’s potatoes were not allowed. 

 Kirby: still going on about Caparo 

 Gleeson CJ & McHugh J: General rule that no duty would exist except new 

ones incrementally  

 Gaudron J: analogy with another area 

 Gummow, Hayne & Callinan JJ: Salient features and control mechanism that 

would point to a duty. 

 The approach that was adopted out of it was the salient features approach 

(perhaps in conjunction with the incremental approach). 

Pre-Existing Categories 

• Types of Pre-Existing Categories 

o Driver and other road user/s 

 Chapman v Hearse 

 Imbree v McNeilly  

o Employer and employees 

 Hamilton v Nuroof (WA) 

o Manufacturer and consumer 

 Donoghue v Stevenson  

o Occupier and entrant 

 Australian Safeway Stores v Zaluzna 

 Occupier’s Liability Act 

o Professional and client 

 Rogers v Whittaker  

• Whittaker went to see Rogers to try to get sight in her one blind eye 

restored. 

• Rogers was not negligent in the way that he performed the surgery 

but she lost sight in the good eye, a complication that could arise. 

• Occupier and entrant 

o Occupier’s Liability Act 

 S2 : definition of occupier : Occupier of premises means person occupying or 

having control of land or other premises; 

 S5: there is a duty 


