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Concept of Property 

Characteristics of a Property Right 

• Excludability: most property rights allow you to exclude others from your property 

o Radaich v Smith:  

 The case turned on the fact of “exclusive possession” 

 This case was about whether something was a lease or a license to use a 

property.  Leases allow exclusive possession but licenses don’t.  The fact that 

there was exclusive possession in the contract meant that even though it 

was called a licence it was a lease. 

 Look to the substance of the contract not the words used 

• Property does not always mean absolute beneficial ownership 

o Yanner v Eaton 

 Used a traditional harpoon to catch crocodiles.  4 reasons why there was not 

absolute beneficial ownership conveyed to the crown when the statute said 

that animals were their property 

• What fauna is owned by the crown 

• Possession is the beginning of ownership and you cannot possess 

wild birds 

• The crown’s property was property without responsibility suggesting 

something less than full beneficial ownership 

• They did it to create a system of royalties  

 They concluded that the use of the phrase property was just legal shorthand 

for an aggregation of rights 

 Calling something property does not mean that all property rights attach  

Terminology  

• Types of property 

o Land and goods 

o Real and personal 

 Broadly: real is land and personal is all resources other than land.  The 

distinction is based on the historical nature of the right that the person 

could invoke.  Land rights were enforced with a “real” action and personal 

property was enforced with a personal action. 

o Legal and equitable 

 If you have a deed you have a legal right to a piece of land.  But if you got it 

through undue influence then you don’t have a right in equity 

o Tangible and intangible 

 If you have touch it, it is a chose in possession, if you can’t it’s a chose in 

action. 

• Types of rights 

o Ownership  

o Possession 

o Security rights 
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o Non-possessory rights to land 

 Such as a restrictive covenant.  Or a negative easement (i.e. not one that lets 

you build a driveway but one that stops them from blocking your light). 

o Rights to intangible things  

o Other rights in relation to property 

 Licence to be on land 

• Licence can be revoked at any time.   

• What if there is a term in the contract that says that a licence can’t 

be revoked?  Does it make it irrevocable?  Or you can revoke it but if 

you do then it is a breach of contract.  In breach of contract you 

usually get damages but sometimes you can be granted specific 

performance or an injunction. 

 The interests of a beneficiary under an un-administered deceased estate  

• Until the estate has finalised you can’t be certain that things left to 

you are actually yours until the estate is wound up.  But you do have 

a right to make sure that the estate is properly administered 

 The interest of a beneficiary in relation to a discretionary trust 

• Cowell v Rosehill Racecourse: Licence to be on land 

o Plaintiff paid to view races, he was asked to leave.  Defendant had him forcibly 

rejected when he didn’t leave.  Plaintiff was not acting in a disorderly way. 

o Court said that even if there was a breach of contract the remedy would be damages 

not an injunction or specific performance. 

o Read this case. 

o There are later cases that support the dissenting judgement.  Basically he argued 

that the court would have granted an injunction if they could, making him no longer 

a trespasser, and therefore making his removal assault. 

• Heidke v Sydney: Licence to be on land 

o Council allowed youth group to use an oval on agreed days.  Council repudiated this 

agreement.  Court granted an injunction allowing the youth group to use the oval. 

o Distinguish from Cowell in that it was a public place. There is obiter that says when 

injunctions would not be granted 

 Even if there is incorrect termination of employment you can still evict 

someone 

 Boarders wouldn’t get an injunction 

• These would have to just get damages if they were wronged but the 

court won’t force someone to keep them on their land. 
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Possession and Property Rights 

Possession: Factual and Intention 

• Factual possession 

o Tangible things and physical control.  The Tubantia. 

 Intangibles (like a song etc.) cannot be possessed in the sense that we are 

talking about here.  There are property rights but they do not come under 

factual possession. 

 The Tubantia.  Ship was sunk.  Divers were recovering treasure.  They spent 

40,000 pounds trying to recover it.  Other divers tried to interfere with this. 

• Given the location and nature of the ship, these acts were sufficient 

to give legal possession.  

o Actually possessing.  Young v Hitchens 

 Fisherman rowed between nets of plaintiff and netted the fish inside that 

net.  “almost certain that the plaintiff would have had possession of the fish 

but for the act of the defendant: but it is quite certain that he did not have 

possession.”  Almost having possession is not the same thing as actually 

having possession.  More physical control was required. 

o Modification by contract. Re Jigrose 

 Vendor sold farmland to respondent. Bales of hay were left on the land (and 

the contract said that items not removed would be considered abandoned if 

the items were appropriated).  Placing a lock on the gate amounts to 

appropriation.  Normally what you would need is simply to possess it by 

having it on the land.  But here the contract said that you need to 

appropriate it.  In any case it was found that it was appropriated but the 

point is that the requirements to take possession can be modified by 

contract. 

• Intention to possess (animus possidendi)  

o For the time being only 

 It is not necessary to intend to own it permanently.  Proving this depends on 

the act of control and the facts of the case.   

o Depends on acts of control 

• Abandonment 

o The reverse of possession.  Requires both factual and intention to abandon.  Re 

Jigrose. 

Finders Rights 

• Parker v British Airways [1982] 1 QB 1004.  Gold bracelet finder.  He handed it in to British 

Airways to find true owner, but left his contact details.  They sold it.  Mr Parker had the 

better rights. 

o He argued finders keepers. 

o They argued that it was already theirs because it was on their property. 

o Parker mentions all the cases 

• Categories: 

o A) Finders rights 


