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CERTAINTY OF SUBJECT MATTER 

QUESTION 1: IS THE ASSET PROPERTY AT ALL? 

o Any asset that equity recognizes as property can form the subject matter of a trust. 

o land (Dss v James), Shares (White, Hunter), Equitable interest in shares (Grey), Beneficial interest in a unit trust (Broomhead) 

A MERE EXPECTANCY CANNOT FORM THE SUBJECT MATTER OF A TRUST –  RE RULE’S SETTLEMENT  

- Eg. Person named in will where testator still alive – as the will can be changed at any time 

- Eg. Object under a discretionary trust has no present property right capable of assignment – Kennon v Spry 

TRUST MUST BE OF PRESENT PROPERTY –  FUTURE PROPERTY CANNOT BE THE SUBJECT MATTER OF A TRUST 

Is this present or future property? 

- Common scenario where this is an issue is when assigning contractual rights to receive money 

o The wording used in the assignment document is critical 

o Assigning a proportion of your beneficial interest much more likely to work than assigning a monetary figure – Williams 

(monetary figure didn’t work), Shepherd (proportion did work) 

FUTURE Norman v 

Federal Commissioner 

of Taxation 

Attempt to assign rights to interest under loan repayable at will, and rights to undeclared dividends. 

Both of these were expectancies or possibilities 

PRESENT Shepherd v 

Federal Commissioner 

of Taxation 

 Assigned a portion of the royalties he would receive over three years. This was fine. 

Distinguished from Norman, where the right to receive interest was an expectancy because the loan was 

repayable at will, whereas in Shepherd, even though the manufacturer might not sell anything, the 

contractual relationship, (and the right to receive any royalties earned) would endure for the three years 

regardless. 

FUTURE Williams v 

Commissioner of 

Inland Revenue 

‘The first five hundred pounds of net income which shall accrue’. Future property 

The reference to a monetary figure rather than a proportion of his beneficial ownership was 

critical to the failure of the assignment 

 

Future property cannot form trust property unless consideration is given: 

- If consideration is given, ‘equity treats as done that which ought to be done’. – Tailby v Official Receiver 

- Person providing the compensation is treated as equitable owner when property is acquired by the transferor/settlor 

QUESTION 2: IS THE PROPERTY ‘ASCERTAINABLE’?  

Trust property must be certain: Assuming the trust property in question is present property, we must be able to identify it. 

Example: one of my horses (when I have 3 horses)  would be too vague. 

Mussoorie Bank v Ranor [1882] – not certain 

Facts: A testator left property to his wife ‘feeling confident’ she would divide it fairly amongst her children when she was done. 

Held: No trust created. We can’t say exactly which property has to be held for the children (i.e. the left overs can’t be ascertained) 

Hunter v Moss [1993] - certain 

Facts: Moss declared himself trustee to 5% of the issued share capital in a company. There were 1000 issued shares in the 

company. There was no further identification of which 50 were to be held on trust.  

Held: There was sufficient certainty. All of the shares were in the one class, in the one company. As the shares were identical, you 

didn’t require further identification. 

Shortall v White [2007] – applied Hunter v Moss - certain 

Facts: Declaration of trust made in respect of 220,000 shares, out of a pool of 1.5 million shares held by the defendant. The shares 

were not numbered, and were indistinguishable from one another. 

Issue: Were the shares sufficiently identified? 

Held: Justice Campbell 

 There was sufficient identification – it didn’t matter which of them. 

 Defendant treated as declaring trust for plaintiff as to 220,000 shares, and for himself as to balance. 
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CERTAINTY OF OBJECT 
- ensures the trustee knows who to account to – if trustees can properly identify objects they can’t distribute to them 

and may risk acting in breach of trust if they made a wrongful distribution – Re Diplock 

- ensures court knows who has standing to enforce the trust - Morice v Bishop of Durham 

- If no certainty of object  clause is void. 

[X] may argue that [clause] identifying the beneficiaries/objects is void for uncertainty, as it does not satisfy the 

beneficiary principle requiring trusts to be held for the benefit of sufficiently identifiable (i.e. certain) persons or objects 

(Morice v Bishop of Durham) 

QUESTION 1 –  IDENTIFY TYPE OF TRUST AND POWER 

– As this is a [FIT], the beneficiaries and their shares in the property are specified from the outset. 

– OR This is a discretionary trust because [trustee/donee] has discretion to select between objects. 

o It is a [mere power/trust power] as they appear [to have/to not have] to exhaust the trust. 

o The class of objects is a [general/hybrid/special] class. 

Class of Objects 

General Power A power to appoint anyone in the world (including the donee) (usually treated as equivalent to full ownership) 

Hybrid Power A power to appoint anyone in the world EXCEPT a certain class of individuals 

Special Power A power to appoint anyone within a specified class of individuals 

Type of Power 

Mere Power - The holder has the power to appoint the property, but no obligation to do so (non-exhaustive) 
o If there’s Takers in default = mere power 

Trust Power - The holder is under an obligation to appoint the property, but has a power to select who to give it to. 

– a trust power is imperative, but a bare/mere power is permissive only 
– key question to ask is, does the clause create an obligation to appoint, or merely give a power to appoint? 

 

 Bare/Mere Trust Power 

General Valid Invalid 

Hybrid Valid Invalid 

Special Valid Valid 

Why are general and hybrid trust powers invalid? 
– General – a trust power would require trustee to consider all the world as possible objects. 
– Hybrid – ‘rest of the world’ is also arguably ‘hopelessly wide’. 

o How could a trustee or court administer that? It will fail (Re Carville) 
 

– A trustee can be personally liable if they don’t give the money to the right people. It’s not fair to make their job so tricky 
when there are such high stakes for them. 
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RIGHTS OF BENEFICIARIES AND OBJECTS COMPARED 

Type of trust Property interests for the beneficiary/object? When will the court intervene? What duties are they under? 

Fixed 
interest trust 

A beneficiary of a FIT has an equitable proprietary 
right to the trust property. This means they can deal 
with their interest (eg. assign, declare a trust over it) 

- Must be performed according to its terms, and 
court will ensure that it is. 

- Beneficiaries have standing to insist the trust 
is performed in accordance with its terms 

-  

Discretionary 
trust 

Object of a discretionary trust or mere power have 
no property rights until an appointment is made in 
their favor 

(except, see taker in default below) 

Prior to appointment, an object cannot: 

- Be taxed on basis of the trust – Kennon v Spry 
- Assign interest to anyone else – Kennon v Spry 

Mere Power – non exhaustive trust 

- Court will not intervene to force the exercise of a 
mere power, because it does not have to be 
exercised. 

- Objects of mere powers have standing to insist 
that, if exercised, the power is exercised properly. 
– Kennon v Spry 

Also a fiduciary relationship? 

- A court will insist a fiduciary holder of a mere 
power considers whether to exercise. 

No obligation to exercise in any manner, 
or at all. 

If they do exercise it, they must keep 
within its limits and exercise it in good 
faith 

Also a fiduciary: 
They must in addition: 
- Consider periodically whether or not 

to exercise the power 
- If they choose to exercise it, they 

must consider the appropriateness of 
individual appointments. 

 

Trust Power – exhaustive trust 

- A court will intervene to force the exercise of a 
trust power. 

- Objects have standing to insist the trustee exercise 
the power, but cannot insist distribution in their 
favour – Kennon v Spry 

- The power must be exercised 
- The trust must be exhausted 
 
- Lord Wilberforce in McPhail v 

Doulton said that trustees exercising 
a trust power are under a duty to 
survey a class and inquire into their 
needs/qualifications, adopting a 
strategy for selection. 

Taker in 
default 

The taker in default has a vested interest in the 
property which is divested (i.e. taken away) if the 
power of appointment is exercised. 

If mere power not exercised: ownership of property depends on whether there is a taker in default: 

– If there is = they have a vested interest in property 
– If there isn’t = court may imply a taker from the words used. Otherwise, proprietary 

interest stays with settlor on resulting trust. 
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QUESTION TWO: APPLY CERTAINTY TEST 

Fixed interest trusts = list certainty                Discretionary trusts + mere powers = criterion certainty 

FIXED INTEREST TRUST - LIST CERTAINTY 

As this is a FIT, certainty of objects requires list certainty (McPhail v Doulton), which requires the trustee to be able to 

make a list of the objects’ names, so that the property can be distributed to them. 

 If they can’t make a list, the trust will fail – Kinsela v Caldwell. 

 The list only needs to be made at the time of distribution (which means unborn children can be beneficiaries – Re 

Bowles) 

 Objects don’t necessarily need to be named, but must be ascertainable through their description. 

MERE POWER –  CRITERION CERTAINTY 

As [X] holds a mere power, certainty of object requires criterion certainty (McPhail v Doulton), which requires a court to 

be able to determine whether a person is within the class of objects described in the provision or not. 

– There are two limbs of criterion certainty: semantic certainty and evidentiary uncertainty 

– Then also consider capriciousness 

 

SEMANTIC CERTAINTY 

For semantic certainty, the meaning of the words used must be clear. The clause will be void for semantic certainty if the 

trustee is not given enough information to allow them to perform the trust. 

– If there is semantic uncertainty, the provision will be void. 

– Could arise where the words used are inherently subjective 

o Example: ‘My old friends’ would be uncertain, unless there was evidence that description had special meaning 

for the settlor. (Lord Upjohn in Re Gulbenkian’s Settlements) 

 

Semantically certain terms  Semantically uncertain terms 

 Organisations working for the elimination of war (Re 
Blyth)  

 Dependants (Re Badens)  
 Relatives (usually = blood relative, and wouldn’t be a 

problem today because of DNA testing) (Re Badens)  
 “anyone in the world” under general mere powers  
 employee or officer (Re Badens)  
 former employee or former officer (Re Badens)  

 Organisations formed for the purpose of raising the 
standard of life (Re Blyth) 

o Was too subjective it could mean economic 

improvement, spiritual, health etc.  

 My old friends (Lord Upjohn in Re Gulbenkian) 
 Future employees – Broadway Cottages 

 

Type of Power Example What do you apply criterion certainty to? 

General mere powers Anyone in the world This is semantically certain. 

Hybrid Mere powers Anyone in the world except 

A, B and C 

Apply the test to the excluded group – A, B and C. 

Special Mere or Trust 

Powers 

X, Y or Z Apply test to X, Z and Z. 

 

 


