
2.6 Documents no longer in one’s possession: Rule 29.01(2)

- Sometimes the document has been destroyed or abandoned prior to proceedings.

• Particularly likely when document is an electronic document.

- Obligation to disclose document’s existence persists (since document was in one’s 
possession).

• Orders may be made to permit the other side’s experts to use programs to recover 
apparently deleted documents.

- Party who were in possession may be ordered to take steps to ensure that a person who 
remains in possession of the document provide it for the purpose of disclosure.

- But must there be a presently enforceable right to acquire the document?

• Lonrho v Shell Petroleum suggests ‘yes’, but in that case, it was not clear whether the 
suggested action would have been legal, feasible or effective, and the party had never 
directly had the document within its power.

2.6.1 Documents destroyed pending litigation

British American Tobacco Australia Services Ltd v Cowell (Representing the estate of McCabe 
(dec’d) (2002)

59 yo lung cancer sufferer sued BAT.

Held (Trial): 
Trial Judge held that the Defendant (BAT) and then solicitors Clayton Utz adopted a ‘document retention 
policy’ pursuant to which thousands of documents which would have been relevant to subsequent litigation 
were destroyed or warehoused during a time when there were no pending proceedings against BAT. 
However, BAT and solicitors knew that it was likely that further litigation would follow.

Struck out BAT defence and found for the Plaintiff, awarding $700,000.

Held (On Appeal):
Upheld BAT appeal:

Destruction pending litigation would be wrongly only if it amounted to an attempt to pervert the 
course of justice, or contempt of court. It had not been contended that it did, or therefore the trial 
judge erred in finding that it breached the rules.

Proportionality considered — even if there had been deliberate destruction, this did not undermine 
Plaintiff’s capacity to make its case (the documents were available elsewhere). Striking out 
Defendant’s defence (and the consequences of this) involved a disproportionate penalty.

- Destruction of documents may justify drawing adverse inferences against destroyer.

- It will not ordinarily be criminal contempt.

- May amount to attempt to pervert the course of justice.

- But otherwise a party is not liable to civil sanctions including striking out.

Crimes Act 1958 (Vic)
s 254 Destruction of evidence



(1) A person who —
(a) Knows that a document or other thing of any kind is, or is reasonably likely to be, required in 
evidence in a legal proceeding; and
(b) Either —

(i) Destroys or conceals it or renders it illegible, undecipherable or incapable of 
identification; or
(ii) Expressly, tacitly or impliedly authorises or permits another person to destroy or 
conceal it or render it illegible, undecipherable or incapable of identification and that other 
person does so; and

(c) Acts as described in paragraph (b) with the intention of preventing it from being used in 
evidence in a legal proceeding —

is guilty of an indictable offence and liable to level 6 imprisonment (5 years maximum) or a level 6 fine or 
both).

2.7 Penalties for non-compliance

- Court can order compliance with discovery requirements: Rules 29.11, 29.12.1; CPA s 
56(2)(j)

- If party defaults on above orders:

• P’s claim can be dismissed; or

• D’s defence may be struck out.

- CPA s 56(2) lists other powers/ sanctions:

• (a) Proceedings for contempt

• (b) Adjourn (costs)

• (c) Costs penalties against parties or lawyers responsible

• (d) Prevent party from taking a step

• (e) Prohibit use of documents in evidence

• (f) Treat facts as proven

• (g) Award financial compensation for loss occasioned

• (h) Draw adverse inferences

• (i) Court may require people to give evidence relating to non-compliance.

2.8 Use of discovered material

- Normally only for the purpose of that particular litigation.

• Implied undertaking by parties (Esso Australian Resources v Plowman):  s 27 CPA.

- Breach will result in contempt.



- May not be used as part of a party’s extra-curial campaign in relation to the subject 
matter of the litigation:

• But:

- If discovered document is in party’s possession, it must be disclosed;

- Information may be used as basis for joining other parties or adding other claims;

- Once contents disclosed in court they form part of the public record in Victoria.

2.8.1 Commercial in Confidence Documents

- Balancing act where documents contain commercially sensitive information.

• How to balance interests of party in keeping this information secret against other party 
whose capacity to argue its case will be impaired if access is denied?

- Potential compromises:

• Court permits access to document to lawyers only or orders that discovery be limited 
on certain documents or classes of documents: Rule 29.05

• Court may make any order it sees fit regarding confidentiality and privacy relating to 
filing of documents on RedCrest: Rule 28A.17

- Example: 

• Court may designate a document as confidential; 

• Direct that document be filed in a redacted form; and/ or 

• Be filed as commercial in confidence (Practice Note SC CC 5 - RedCrest 
Electronic Case Management System para 9.3)

- Practice Note SC CC 5 — RedCrest Electronic Case Management System 
(Commercial Court) para 10.

• Practitioners who intend to file material that is Commercial-in-Confidence, and 
which is not intended to be made available to other parties or made available only 
on a restricted basis, require an order of the Court in advance of filing.

• Critical that a practitioner who anticipates filing material of this nature contacts the 
Commercial Court Registry or the Associate to the List Judge managing the case 
before filing to ensure that appropriate arrangements are in place for the 
treatment of that material.



2.9 Discovery from non-parties: Rule 32.07

- TEST: Discovery allowed from non-parties after proceedings have commenced: Rule 
32.07:

• Applicant who is a party to a proceeding can make an application to the court to order 
a person who is not a party to make discovery of a particular document.

• Order will be made if non-party has or likely to have or has had or is likely to have had 
any document which relates to any question in the proceeding.

- But:

• Like ordinary discovery, is limited to questions in issue between party the parties;

• Will normally be ordered only if document could not be obtained in some other way;

• If ordered, may be accompanied by a costs order designed to protect the non-party 
from the expense entailed in being required to discover: Rule 32.11

- Application is by summons (since proceedings have been commenced).

2.10 Abuses

- There is a widespread perception that the discovery process is abused:

• (a) by under-discovery; and 

• (b) by over-discovery.

- Discovery rules are criticised as may add considerable cost to litigation.

- But it is important to distinguish between whether there is abuse, and its extent, noting 
that cases of abuse tend to be far more newsworthy then routine cases.

- Empirical research suggests that discovery rarely involves massive costs: Cairns.

- Typically lawyers are under strong pressures to inspect on a cost-benefit basis.

• Discovery costs of $200 million in Seven Network v News Ltd compared with 
estimated damages of $195-212 million.

• Considered effect of huge data sets whose mining may come at considerable costs to 
litigants and to the community at large (to whom those costs are passed on).


