
Chapter 3: Negotiation 

Definition 

- Negotiation: Mutual discussion and arrangement of terms of a transaction or an 
agreement 

- M Antsey, Negotiating Conflict: Insights and Skills for Negotiators and 
Peacemakers pp91-92 define negotiation as:  

“A verbal interactive process involving two or more parties who are seeking to reach 

agreement over a problem or conflict of interest between them and in which they 

seek as far as possible to preserve their interest, but to adjust their views and 

positions in the joint effort to achieve agreement” 

 

- Negotiation can be identified through various elements such as; 
o The existence of a disagreement (usually parties agree on everything, 

however disagree on how to get to that point eg. bargaining a price [I 
want to buy, you want to sell] ), conflict or dispute 

o The parties want to communicate 
o The parties are attempting to understand each others issues 
o The parties attempt to resolve the conflict of interest 
o The process empowers the parties 
o Process is achieved through self-determination  
o The process does not necessary require third party intervention  
o The parties are able to control the process 
o The parties generally seek to achieve an outcome that is mutually 

satisfactory 
o Negotiation looks at the interdependency of the parties  which shows 

you which style of negotiation to take  
 You need to have leverage to negotiate, as the other party will 

not depend on you 
 

- Negotiation is categorized by non-intervention and does not usually involve a 
third party  

- Parties make an effort to understand and if possible seek a resolution and 
therefore decide themselves the procedures to be followed in order to achieve 
their aims  can be advantage and also disadvantage as it negotiation is not 
structured 

- Generally parties should enter negotiation with a view of compromising 
however, this process does not demand forfeiting self-interest  

- Mediation is a set process of steps that allow parties to substantively negotiate 
the issues  

- Negotiation offers its clients their interests not rights 
o A lawyer in the adversarial system ONLY advises in RIGHTS, however 

negotiation offers its client with their INTERESTS 
- When you identify interests of each party, you find out truly what the underlying 

issue is therefore you can start to resolve it  Important in a negotiation, 
otherwise you start to focus on adversarial procedure which Is not right in this 
case 

- Negotiation is not encouraged before adversarial litigation as negotiation has a 
part of compromise, however adversarial is about rights 



- S55-56 Civil procedure act  requirement to explore mediation/negotiation  
 

In order for negotiation to be successful: 

- Willing participant  
- Knowing your interests (know prior to the negotiation) 
- Know you might have to compromise  
- Ability to persuade, ability to reach a goal and stay focus not get caught up in 

emotion (therefore sometimes lawyers on behalf of their clients negotiate) 
- Make sure the dispute at hand is capable of being resolved – realistic  
- Power to implement an agreement – having decision makers there. There is no 

point drafting an agreement and then having the decision makers reject it 
 

Models of negotiation 

1. Adversarial negotiation  
2. Integrative negotiation  
3. Distributive negotiation  
4. Principled negotiation  
- The two most popular forms of negotiation are Adversarial and Principled  

 

The advantages of negotiation 

- The parties are in the best position to assess issue 
- Parties “own” the process which allows them to define each situation as suited to 

them 
- Parties create their own solution therefore they are more committed whereas in 

litigation a solution is imposed on them 
- Parties are given the opportunity to get a part of what they want, whereas in 

court one party wins and the other looses 
- Civil matters are largely decided out of court, which lessens the burden on our 

court system 
- Parties have an opportunity to narrow down the issue prior to a court hearing 

which reduces time, money, emotion and stress of the litigation process  
 

 

Adversarial negotiation  

- The adversarial approach to negotiation involves an approach that seeks to 
maximize victory as negotiations generally take place in the “shadow of the law” 

- Rights based 
- Similar to litigation because people will be arguing over what they are entitled to 
- They are NOT going to be looking at solutions, but just rights  
- Suited to: Single issue disputes, straight forward disputes  
- Does not work for complex situations because it begins a system of “trade-offs”  
 

Toward Another View of Legal Negotiation (still discussing adversarial) 



- The adversarial model focuses on maximizing victory 
o With one party winning and the other loosing  

- It is assumed in the adversarial model that the parties must be in conflict and it 
is presumed that the division is between the division of goods 

 


