
AUSTRALIAN CONSUMER LAW 

UNFAIR CONTRACT TERMS- Part 2-3 of the ACL; ss 23-28 

- Invalidates unfair contract terms in standard form consumer contracts and small business 

contracts.  The provisions are generally raised as a defence to an action for breach of 

contract. 

CONSUMER GUARANTEES - Part 3-2 (Division 1) of the ACL; ss 51 - 68 

- Imposes statutory “guarantees” as to the quality of goods and services supplied to a 

consumer. 

NB*: Each Part has a different concept of “consumer”. Although there is substantial overlap, the two 

regimes apply to different categories of contract.   

The ACL is enforced and administered by the Australian Competition and Consumer Commission 

(ACCC).  This “regulator” has the power to take action against businesses that breach the ACL. 

UNFAIR CONTRACT TERMS – Apply to standard form consumer and small business contracts only 

Section 23(1) ACL makes a contract term void that is:  

1. In a consumer contract or small business contract – section 23(3) + section 23(4) respectively  

‐ Consumer contract: section 23(3) – A contract with an individual to supply them goods or 

services wholly or predominantly for personal, domestic or household use or consumption 

(PDHUC) 

▪ A consumer contract is a contract for: 

(a) a supply of goods or services; or 

(b) a sale or grant of an interest in land; 

to an individual whose acquisition of the goods, services or interest is wholly or 

predominantly for personal, domestic or household use or consumption” [PDHUC] 

▪ Focus is on the individual’s (actual not ordinary) purpose of acquisition. The actual 

purpose of the individual is what matters, not what most other people would 

acquire the good/service for. 

▪ Will exclude any supplies to a business for business purposes. 

▪ E.g. purchase of commercial espresso machine for use in private home would qualify 

even though such a machine would ordinarily be seen in a café. 

‐ Small business contract: section 23(4) – A contract with a small business (that employees 

less than 20 people) for supply of goods and services. Threshold levels: Contract up to 12 

months: upfront price < $300k or Longer contract: upfront price < $1m 

▪ A contract is a small business contract if: 

(a) the contract is for a supply of goods or services, or a sale or grant of an 

interest in land; and 

(b) at the time the contract is entered into, at least one party to the contract is 

a business that employs fewer than 20 persons; and 

(c) either of the following applies: 

a) the upfront price payable under the contract does not exceed 

$300,000; 



b) the contract has a duration of more than 12 months and the 

upfront price payable under the contract does not exceed 

$1,000,000. 

▪ S 26(2) of the ACL provides: 

The upfront price payable under a contract is the consideration that: 

a) is provided, or is to be provided, for the supply, sale or grant under the 

contract; and 

b) is disclosed at or before the time the contract is entered into;  

but does not include any other consideration that is contingent on the occurrence or 

non-occurrence of a particular event. 

 

2. That is a standard form contract – section 27 

Section 27(2) lists matters that the court MUST consider in deciding on whether a contract is a 

standard form contract  

a) Whether one party has all bargaining power 

b) Whether one party alone drafted contract 

c) Whether the contract was offered on a “take it or leave it” basis 

d) Whether there was an opportunity to negotiate 

e) Whether terms take account of specific characteristics of particular transaction 

Onus of proof:  on the party alleging it is not a standard form contract – section 27(1)  

3. And which is fair – section 24 (definitions),25 (examples) 

Section 24(1) – Three key elements  

(1) A term of a consumer contract is unfair if: 

(a) it would cause a significant imbalance in the parties’ rights and obligations arising under the 

contract; and 

▪ Parties situation would be grossly unequal  

▪ Onus of proof on party seeking to invalidate term 

(b) it is not reasonably necessary in order to protect the legitimate interests (not out of 

caution) of the party who would be advantaged by the term; and 

▪ Interests must be sufficiently compelling to overcome detriment caused to other 

party 

▪ Deemed not reasonably necessary unless proven otherwise (24(4)) 

(c) it would cause detriment (whether financial or otherwise) to a party if it were to be applied 

or relied on. 

▪ Detriment need not be financial  

▪ Onus of prof on party who seeks to invalidate term  

Section 24(2) – to determine above 

(2) In determining whether a term of a consumer contract is unfair under subsection (1), a court may 

take into account such matters as it thinks relevant (any matters), but MUST take into account the 

following: 

(a) the extent to which the term is transparent; 

(b) the contract as a whole. 



Section 24(3) – A term is transparent if the term is: 

a) expressed in reasonably plain language; and 

b) legible; and 

c) presented clearly; and 

d) readily available to any party affected by the term. 

Lack of transparency may indicate significant imbalance in parties’ rights – but term is not unfair only 

because it is not transparent; nor is a term fair only because it is transparent. 

Section 25 – Examples of unfair terms BUT MUST go through test in section 24 

Section 25(1) lists terms that may be unfair, but assessed according to the test in section 24 

- Not exhaustive  

- Terms not listed can still be unfair  

- Regulations may prescribe further terms  

Without limiting section 24, the following are examples of the kinds of terms of a consumer contract 

or small business contract that may be unfair: 

RED FLAGS (but check if we satisfy section 24) 

‐ Exclusion clauses 

‐ Unilateral variation clause: Abuse of power 

‐ Penalty clauses: For breach or termination  

‐ Entire agreement clause: disadvantage in litigation: Limits evidence can adduce in legal 

proceedings (e.g. entire agreement clause) – party not able to use all evidence  

‐ Broad termination clause  

(a) a term that permits, or has the effect of permitting, one party (but not another party) to 

avoid or limit performance of the contract (exclusion clause); 

(b) a term that permits, or has the effect of permitting, one party (but not another party) to 

terminate the contract (unilateral changes – power); 

(c) a term that penalises, or has the effect of penalising, one party (but not another party) for a 

breach or termination of the contract (penalty clause); 

(d) a term that permits, or has the effect of permitting, one party (but not another party) to 

vary the terms of the contract (unilateral changes – power); 

(e) a term that permits, or has the effect of permitting, one party (but not another party) to 

renew or not renew the contract (unilateral changes – power); 

(f) a term that permits, or has the effect of permitting, one party to vary the upfront price 

payable under the contract without the right of another party to terminate the contract (unilateral 

changes – power); 

(g) a term that permits, or has the effect of permitting, one party unilaterally to vary the 

characteristics of the goods or services to be supplied, or the interest in land to be sold or granted, 

under the contract (unilateral changes – power); 



(h) a term that permits, or has the effect of permitting, one party unilaterally to determine 

whether the contract has been breached or to interpret its meaning (unilateral changes – power) 

(disadvantage in litigation); 

(i) a term that limits, or has the effect of limiting, one party’s vicarious liability (exclusion 

clause) for its agents; 

(j) a term that permits, or has the effect of permitting, one party to assign the contract to the 

detriment of another party without that other party’s consent (unilateral changes – power); 

(k) a term that limits, or has the effect of limiting, one party’s right to sue (exclusion clause) 

another party; 

(l) a term that limits, or has the effect of limiting, the evidence one party can adduce in 

proceedings relating to the contract (disadvantage in litigation); 

(m) a term that imposes, or has the effect of imposing, the evidential burden on one party  in 

proceedings relating to the contract; 

(n) a term of a kind, or a term that has an effect of a kind, prescribed by the regulations 

(minister may prescribe terms by regulation). 

CASE EXAMPLE  

Thornton v Shoe Lane Parking (1971) UKCA 

FACTS:  
▪ Thornton took a ticket from the automated ticket dispensing machine at the entrance and drove in.  
▪ The ticket: Small print on the ticket (which Thornton had seen but not read) stated: “This ticket is issued 

subject to the conditions of issue as displayed on the premises.” 
▪ The accident: When he returned to collect his car, Thornton went to the office with his ticket and paid. 

He was severely injured in an accident when he was putting things into the boot of his car. He sued for 
damages in tort. 

▪ The “conditions” – where were they? - The “conditions” were displayed on a panel opposite the ticket 
machine and on panels in the paying office (which were not immediately visible upon driving into the car 
park).  

▪ The “conditions” – what?  They included a condition which purported to exempt Shoe Lane Parking Ltd 
from liability arising from personal injury to the customer howsoever caused. 

▪ Shoe Lane Parking asserted this condition to be a term of the contract between itself and Thornton. 
ISSUE: Were the terms displayed at the premises incorporated into the contract? 
DECISION: Conventional analysis not applicable – distinguished b/c issued by machine 

▪ Offer: machine being ready 
▪ Acceptance: Putting money in machine  

Ticket is therefore a voucher or receipt and is too late 
Even if we do apply conventional approach – no reasonable notice anyway  
APPLCIATION OF FACTS:  
Here, the company had not done all that was reasonably sufficient to give Thornton notice of the exempting 
condition. 

- “All I say is that it is so wide and so destructive of rights that the court should not hold any man 
bound by it unless it is drawn to his attention in the most explicit way. … In order to give sufficient 
notice, it would need to be printed in red ink with a red hand pointing to it – or something equally 
startling.” 

 


