
Week #7: State regulation: Minimum standards & awards: 
 

• Whilst the core institutions have 
evolved by name and function since 1900’s, they 
fundamentally aim to provide a safety net for 
Australian workers.  

• Despite aims to decentralise 
employment relations, there is still regulatory 
complexity in overseeing the right and 
responsibilities of both employees and 
employers. 

• This is because of awards, agreements, 
pay scales, executive government policies, 
organisational policies etc.  

• Without regulation and the ability to act collectively, many employees are likely to have much less 
bargaining power than employers, with adverse outcomes for their wages and condition. Equally, 
poorly- designed regulation can risk bestowing too much power on organised labour in their 
dealing with individual employers. 

 
DELEGATED REGULATION: refers to rule making by a state agency 
Procedural rules: the legal processes relating to federal and state 
industrial tribunals, human rights, discrimination and WHS 
commissions. – comprise ‘how’ to legally conduct ER. E.g.  
 
Substantive rules: Legally enforceable employment standards 
including awards, minimum wage and statutory rights. –comprises 
‘what’ rules are legally enforceable employment standards. E.g.  
 
 

Statutory regulation:  

• Forms the basis for the rules and conditions of employment that become legally enforceable  

• Laws made by parliament, mostly substantive but can be procedural, in Australia it consists of: 
o Directly imposing obligations on employers (paid leave) 
o They authorise tribunals to make awards (impose obligations on working hours) 
o Permit enterprise agreements to set working condition for employees (override award) 
o Prohibit workers, unions and employers from engaging in certain types of condition 

• Until 1990’s- Conciliation and Arbitration Act, 1904  

• Before 2005- Parliaments mostly delegated the determination of minimum standards to arbitration 
tribunals through award making.  

• Where statutory regulation did occur, it was mostly by state parliaments because of the 
constitutional limits on the power of federal parliament. 

Expanded role of Australian industrial relations commission: (AIRC): 

• Handling disputes between parties 

• Determining wage-fixing principles  

• Hearing and determining issues of national or industry significance such as test cases and annual 
wage reviews 

• Setting minimum terms and conditions of employment through awards 

• Deciding on issues such as annual and other forms of leave  

• Approving various types of agreements between employers and unions 

• AIRC Powers before work choices: 
o Bargaining jurisdiction- certified agreements, enterprise flexibility agreements, agreement 

facilitation and paid rate awards; 



o Dispute settlements jurisdiction- prevention and settlement, agreement on dispute 
procedures, action on own motion, conciliation, arbitration and reviewing, setting aside and 
varying awards; and  

o An overarching policy jurisdiction- national wage cases, standard hours, adult and general 
minimum wages, annual and long service leave and equal remuneration for work of equal 
value. 

Protectionist: 
➢ Centralised through the tribunal system  
➢ Compulsory conciliation and arbitration  
➢ Collectivist in nature 
➢ Role of trade unions, employers, employees and the state  

 
Productionist:  

➢ Unilateral decision making  
➢ Managed decentralism to neoliberal policies 

 
From awards to collective bargaining:  

• Collective bargaining is a free and voluntary process by which employers and employees in many 
countries negotiate between themselves to establish terms and conditions of employment suitable 
to that enterprise or industry without any regard to the effects it may have on the national 
economy, and hence on the public interest.  

Living wage case 1996:  

Award simplification & state intervention:  

• The major change came in Howard governments workplace relations act- this limited arbitration 
jurisdiction of AIRC.  

• WorkChoices- reduced allowable matter 15 (changes the safety net function of the award system) 
Fair Work Act 2009: 

• 1. The modern award (statutory regulation) (122) 

• 2. National employment standards (delegated regulation) 

• 3. National minimum wage orders (which can be made periodically by Fair Work) 
Modern Award:  

 
-not intended to be a comprehensive forms or regulation; 
rather their role in the new industrial relations system is to 
be a simple and industry-relevant source of minima.  
 
 
 
 
 


