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Topic 1: Business Structures and Effects of Registration 
 Business structures anywhere and everywhere 

o Sole proprietorship has the low cost, partnership is of medium cost, and corporations 

are of high cost 

o Sole trader 

 Defined as business owned and operated by an individual, has no legal 

structures 

 Features 

 Owner has unlimited liability 

o There is no difference between individual and business – unless 

business name is the owner’s name. Since there is no separation, 

the debt goes to the individual liability. Debts will be paid from 

the personal resources of the owner – which could lead to the 

owner having an issue with insolvency and bankruptcy.  

 Business has no separate legal identity 

o If the owner is sued, he is sued in his own name.  

 Low cost/low regulatory burden 

o Sole traders must register their business name unless it is in 

their full name: Regulatory Guide 235, ASIC. Since mid-2012, 

ASIC has taken over the national scheme of registration for 

business names formerly done by the States 

 Difficult to sell/raise capital 

o Options to raise capital – through debt capital or loan financing. 

No equity capital option whatsoever.  

o Individual has a high level control over the business and do not 

need to ask for permission to wind up  

o Partnership 

 Defined as the relation which subsists between persons carrying on a business 

in common with a view to profit (Partnership Act 1891 (SA) s 1) 

 Formal structured partnerships – developed, carefully drafted 

agreements, but you can actually create a partnership with your buddy 

that has all those little features with a common view to profit from the 

lemonade stand. 

 Intention to continue the partnership is crucial and enough, but element 

of repetition can be significant too.  

o In common: carrying it on together based on mutual trust and 

confidence, equally responsible in the way that the business is 

being run and managed. No need to be the same thing, such as 

one throws money in and the other throws his skills. If they are 

participants in management, then it is a strong indicator of 

partnership because each party must be a principal in his/her 

own right. If they are participants in management, then it is a 
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strong indicator of a partnership because each party must be a 

principal in his or her own right.  

o With a view to profit: intention that profit will be generated, 

distinguished from clubs and non-profit associations. Intention 

counts, but does not necessarily need the action of the partners.  

 Includes an incorporated limited partnership (‘ILP’) 

o This creates an option of allowing some partners to have limited 

liability. In the normal partnership, all of them have unlimited 

liability with regards to the debt. Limited partnerships are when 

some partners have unlimited (general) and limited (limited). It 

operates like a normal partnership – but only the general 

partners have a say in management although everyone shares 

the profits. This is registered under the state act, not ASIC.  

o Sub branch of partnership. It is registered and a separate legal 

identity, such as LLC standing alone to sue and be sued, but this 

is subject to the limit of 20 partners or 400 professional 

partners. 

 Excludes a corporation 

 Features 

o Partnership has no legal identity  

 Sue in the business’s name or in the partners’ name – 

such as John and Steve trading as ‘name of business’  

o Each partner is the agent of the other partner when carrying on 

the business (PA s 5)  

 Agent of partner in the absence of the party having 

some notice of restriction – two partners can bind each 

other in contract without others knowing it. A 

partnership agreement will usually contain a process of 

co-signing and such.  

o The partners/owners have unlimited personal liability for debts 

incurred in the conduct of the business (PA ss 9 – 12) 

 The Partnership Act differentiates contractual and 

tortious liability and whether it is joint or separate 

 The rights and obligations of the partners are determined by reference 

to the partnership agreement (close analysis of the conduct or the 

nature of the oral agreement) and the Partnership Act.  

 Partnership is not taxed but a partnership tax return must be lodged.  

o Cost, flexibility, privacy, straight-forward tax, and pooling for 

resources 

 The admin work of lodging a tax return – profit comes 

from both partners as they are filing their taxes 

separately. The tax return reflects that partnership is 

not a separate legal identity 
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 Maximum of 20 partnership, but professional partners 

can be up to 400.  

o In the absence of a contrary agreement, a partnership is 

dissolved by the death or insolvency of a partner (PA s 33). 

 Something can be included in the partnership 

agreement to circumvent s 33 of PA.  

 Determining if there is a partnership 

 The existence of the following does not necessarily indicate that there is 

a partnership: holding of property jointly or sharing of gross returns (PA 

s 2) 

 But sharing of profits is prima facie evidence of partnership. The key 

thing is establishing how the partners have organized their relations. 

o Examples of payments from profit that are not indications of 

partnership: payment of debts; payment to employees/agents; 

payments to spouse of deceased partner; advances to someone 

with repayments varying according to profit; payments to 

someone who has sold the goodwill in the business 

 At common law, the courts will weigh up a number of factors in order 

to determine the intention of the parties: sharing of profits and losses; 

whether the ‘partners’ are principals; role in management; ‘mutual 

confidence is the life blood of the concern’ (Birchnell v Equity, Trustees, 

Executors and Agency Ltd (1929) 42 LR 384, 407 per Dixon J); 

contribution of capital; partnership agreement 

o Corporation 

 Defined as a corporation, which includes a company, and a body corporate, and 

an unincoporated body with features of corporate body (Corporations Act 2001 

(Cth) s 57A) 

 It is a legal fiction of a legal person under the legislation during 

registration with ASIC all the way until its deregistration, should it occur.  

 Form 201 of ASIC will lead the corporations from the same starting 

point – corporate tax rates. There is a high cost and regulatory burden 

when it comes to registering a company 

 Features 

 Separate legal entity 

 Perpetual succession 

o Bequeathing it to someone else 

 Possibility limited liability 

o It is a choice – although the default option is a limited liability 

 Flexibility about raising capital and financing  

 Tax advantages 

 High cost/regulatory burden 

 Registered Companies 

 CA s 112(1) provides that the following types of companies can be 

registered under the Act 
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o Proprietary companies: limited by shares (evident in the co’s 

name. The key is ‘private limited’ or ‘pty ltd’) OR unlimited with 

share capital (like Salvation Army/Red Cross) 

o Public companies: limited by shares; limited by guarantee; 

unlimited with share capital; no liability company 

 Proprietary and public companies 

o Difference? 

 Proprietary is an official way of saying private – 2.93 million of proprietary 

companies are limited by share  

 Public includes NL1 companies 

 Average number of subsidiaries (proprietary as well) are 92 for each of 

those top 200 companies 

 NL companies are written as X Company NL – created to try and 

encourage investors to place money into mining ventures that had the 

potential to fail.  

o Mining companies are the set-up, but it is the new ones digging 

in the desert and starting out that need to lure investors to 

invest with more temptations. Money is not necessarily paid but 

shares have to be given up.  

o To fulfil the NL requirements, the company must be able to 

establish that it has mining purposes – as required by case law.  

o Every registered company is either a public or proprietary company (CA s 112(1)) 

 Must be either proprietary or public, but most large companies are public. All NL 

companies and companies limited by guarantee must be public companies.  

 Public and proprietary companies have different levels of regulations 

 There is a greater need for regulation for public companies because 

they can raise a lot of money through a dispersed, detached and often 

not closely monitored shareholding. This applies especially on public 

listed companies.  

 Companies with limited by shares; limited by guarantee; unlimited with share 

capital; or no liability company can be public companies 

 But companies limited by shares or unlimited with share capital has to 

be registered as a proprietary.  

o Definition 

 Public company is defined as a company other than a proprietary company (CA s 

9)  

 Proprietary company is defined as a company limited by shares/unlimited with 

share capital with not more than 50 non-employee shareholders (CA s 113) 

 Must not engage in any behaviour which requires disclosure under 

Chapter 6D of CA, such as issuing shares or debentures, with the 

exception of offers of shares to existing shareholders or employees, or 

to its subsidiaries. 

                                                             
1 No liability – predominantly used by mining companies like Queensland Nickel, Rio Tinto 
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o They can’t do a large scale of IPO2 or share issue generally 

offered to us, such as the ones you see from other large 

companies.  

o Limited in scale by numerical requirements and inability to raise 

capital more broadly.  

o Requirements3 

 Number of numbers 

 Proprietary: At least one (CA s 114) but no more than 50 employee 

members (CA s 113(1)) 

 Public: At least one (CA s 114) but no upper limit 

 Minimum number of directors (CA s 201A) 

 Proprietary: One – must ordinarily reside in Australia (s 201A(1)) 

 Public: Three – at least two must ordinarily reside in Australia (s 201A(2)) 

 Must have a company secretary4 

 Proprietary: No 

 Public: Yes (s 204(2)) 

 Must hold an AGM5 

 Proprietary: No 

 Public: Yes (ss 250N(1) and (2)) 

 Registered office must be open to public for at least 3 hours each day 

 Proprietary: No 

 Public: Yes (s 145(1)) 

 Company name and the words ‘Registered Office’ must be displayed at 

registered office 

 Proprietary: No 

 Public: Yes (s 144(2)) 

 Do members have a statutory right to remove directors? 

 Proprietary: RR6 under s 203C – adoptable into constitution 

 Public: Yes (s 203D) – more emphasis on public safety because of the 

higher regulatory burden 

o Small and large proprietary companies 

 A proprietary company is considered to be a ‘small proprietary company’ in a 

financial year if at least 2 of the following 3 criterion are satisfied under CA s 

45(2): a) its consolidated gross operating revenue for the year is less than $25 

million; b) its consolidated gross assets are valued at less than $12.5 million at 

                                                             
2 Initial Public Offering – usually done to raise capital by selling shares to a wider audience, i.e. KLSE, Dow Jones, or 
ASX.  
3 All shareholders are members of companies, but not all members are shareholders. Members of companies 
limited by liability do not have shares.  
4 Company secretary is the chief administrative officer of the company - who places files to ASIC, keeps the 
company returns, and updates ASIC if there are changes to the members’ details or bookkeeping, etc.  
5 Annual General Meeting 
6 Replaceable Rule 
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the end of the financial year; c) it, and entities it controls, have fewer than 50 

FTE employees at the end of the year 

 Small proprietary companies are not required to prepare an annual P&L7 

statement or an annual balance sheet (s 291(1)(2)).  

 There is no need to appoint an auditor too 

o Large proprietary companies are those proprietary companies that are not small 

o Public companies – some but not all are listed on the ASX 

 They have to appoint auditor and do the P&L report as well as the annual 

balance sheet. There is no label of small or large proprietary companies unless 

you have access 

 All public companies would not need to have the proprietary/pty in their 

company name, but it has to contain the limited/unlimited/NL in it.  

 Naming conventions under ss 148 and 149  

 Conversion between Pty Ltd and Ltd – via special resolution and lodging 

an application with ASIC (ss 162 – 163) 

 ASIC can order such a conversion if s 113 has been contravened (s 165) 

 Public companies may wish to convert to proprietary for a number of 

reasons, but most commonly to reduce the financial disclosure 

obligations (same procedure under ss 162 – 163) 

 Usually listed on the ASX 

 The ASX Listing Rules apply to the exchange with a whole layer of rules, 

e.g. continuous disclosure rules under Part 6 CA. It must remain in 

compliance with the rules throughout the life of its listing.  

 Further requirements are placed by the CA on the listed public companies, e.g. 

annual directors’ reports (CA s 300A); disclosing entities (CA Part 1.2A); 

continuous disclosure (CA Part 6 – ss 674 – 678) 

o Liability of members 

 Limited liability 

 By shares8 

o Defined as a company where the liability of members is limited 

to any amounts remaining unpaid on their shares (if any) (CA 

ss 9 and 516) 

 But note: the company’s liability is not limited, only that 

of its shareholders. Companies limited by shares are 

usually referred to as limited liability companies (Stark 

Pty Ltd or IronMan Ltd – see CA 149). 

o Share capital: the total amount of money or other property that 

investors provide to the company in consideration for the 

shares issued to them  

                                                             
7 Profit and loss 
8 You owe the amount that you purchase for the shares and required to pay it. If the company goes bust from 
debts, you only pay for what you owe. Any unpaid amounts on your shares will have to be paid, but the amount 
has to be specified. If the company comes a-calling, the member is required.  
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o A share: a proportionate interests of a shareholder in the net 

worth of the company. 

 Also known as a ‘chose in action’ 

 Rights associated with a share are determined by 

general law, terms of issue, CA, and the company 

constitution 

 By guarantee 

o Defined as a company formed on the principle of having the 

liability of its members limited to the respective amounts that 

the members undertake to contribute to the property of the 

company if it is wound up. (CA s 9) 

o A company limited by guarantee cannot issues – as such, they 

do not have share capital (CA s 124(1)) 

o In the event of the company being wound up and having 

insufficient assets/funds to meet its liabilities, its members are 

liable for the amount specified as their members’ guarantee. 

 Unlimited liability 

 With share capital9 

o Defined as a company whose members have no limit placed on 

their liability (CA s 9) 

 This means that a member is liable to pay to the 

company whatever the company requires in order to 

discharge its debts, even if fully paid up. As such, a 

member is liable in winding up for any debt of the 

company if the company has insufficient assets to meet 

its debts.  

 The unlimited liability company is used by professionals 

(such as lawyers and accountants) as professional rules 

can prohibit them from incorporated with limited 

liability 

 NL 

 To be eligible for this: share capital; constitution must state that its sole 

objects are ‘mining purposes’ as defined by Section 9 of the CA, and the 

company is prohibited from engaging in activities outside of its mining 

purpose objective (CA s 112(3)); the company must have no contractual 

right under its constitution to recover calls made on its shares from a 

shareholder who fails to pay them (CA s 112(2)); must have NL in its 

name (CA s 148(4)); the company may put a call for further investment 

from the shareholders/from a class of shareholders. If the call is unpaid 

14 days after it should have been paid, the relevant shares are forfeited 

to the company (s 254Q(1)); the company directors must then offer 

those forfeited shares for sale at a public auction within 6 weeks after 

                                                             
9 Any debts that the company incurs can be transferred to the members – either jointly or separately.  
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the call becomes payable (s 254Q(2) – (3)); if a reserve price for the 

shares is not met, then the shares must be disposed of according to the 

company’s constitution or a resolution (s 254Q(7) – (9)).   

 Incorporated Associations 

 Defined as an association registered under the Associations 

Incorporation Act 1985 (SA). Instead of registering as a company limited 

by guarantee, a non-profit group might prefer to gain the benefits of 

corporate status under state and territory non-profit legislation 

o Business Structure 

 Choice is informed by nature of the business concerned, number of persons 

involved, cost of creation, regulatory burden, tax, liability, and the varying 

need for longevity and ability to sell business, raise capital, exercise control 

o Process of Registration 

 See Part 2A.2 CA for registration 

 Lodge Form 201 with ASIC  

 Registration fee; An Australian company with share capital: A$ 469 

 An ACN is given upon registration with a certificate of registration 

o Effects of Registration 

 Separate legal entity 

 Once registered, a company has the legal capacity and powers of an 

individual both within Australia and elsewhere: s 124 provides general 

power (‘all the powers of an individual’) and a specific non-exhaustive 

list of additional powers 

o A company can, for example, contract as principal/agent; hold 

the legal/equitable title to property as principal/as a trustee; 

sue and be used in its own name; employ persons 

 Principle from Salomon v Salomon & Co Ltd [1897] AC 22, HL 

 Facts: Mr. Salomon was a successful boot and shoe manufacturer who 

carried on his business as a sole trader. He decided to form a company 

with the only members being him, his wife, and their five children. Each 

of the seven family members held one fully paid £1 share.  

 The company purchased the sole trading business from Mr. Salomon for 

£39,000. But instead of just paying cash for the sole trading business, 

the company issued Mr. Salomon with 20k fully paid £1 shares in 

Salomon & Co Ltd; issued Mr. Salomon with a £10,000 debenture; 

discharged about £8,000 worth of liabilities that Mr. Salomon had 

incurred as a sole trader, and paid Mr. Salomon £1000 cash. 

 Mr. Salomon borrowed £5,000 from Broderip, a lender. The funds were 

on-lent to the company. The loan was secured by a mortgage over Mr. 

Salomon’s debenture. The company defaulted on the loan. Broderip 

appointed a receiver to realise the secured interest. The company was 

declared insolvent and a liquidator appointed, but unsecured creditors 

were owed about £8,000.  
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o Broderip v Salomon [1895]: Vaughan Williams J held that the 

liquidator was entitled to a declaration that Mr. Salomon was 

liable to indemnify the company for all of its unsecured debts 

and for all sums due on the debenture.  

o The company was carrying on the business as the agent of Mr. 

Salomon.  

 ‘To allow a man who carries on business under another 

name to set up a debenture in priority to the claims of 

the creditors of the company would have the effect of 

defeating and delaying his creditors. There must be an 

implied agreement by him to indemnify the company.’ 

 Salomon v Salomon & Co Ltd [1895] 2 Ch 323 

o The COA10 unanimously dismissed Mr. Salomon’s appeal. The 

Court considered that the legislature did not intend to allow a 

sole trader to gain the benefit of limited personal liability. The 

company was held to be the alias, agent/trustee of Mr. Salomon.  

 ‘It never was intended that the company to be 

constituted should consist of one substantial person 

and six mere dummies, the nominees of that person, 

without any real interest in the company. The Act 

contemplated the incorporation of seven independent 

bona fide members, who had a mind and will of their 

own, and were not the mere puppets of an individual 

who, adopting the machinery of the Act, carried on his 

old business in the same way as before, when he was a 

sole trader. To legalise such a transaction would be a 

scandal’ (Lopes LJ at 341).  

 Salomon AC 22, 50 – 51 

o The HOL11 considered the sale by Mr. Salomon of his business to 

the company was transparent and valid. The Court assumed 

that all members of the company were aware of the true state 

of the business and its value. Thus no member of the company, 

or the company itself, had been defrauded even if the company 

paid too much.  

 Of particular importance 

o A limited liability company is considered a separate legal entity from its members and 

directors. In general, where a company incurs a debt, the creditors can only seek 

payment from the company itself, and not the members/directors, or any other person 

associated with the company, i.e. the company cannot pierce the corporate veil 

 Piercing the corporate veil 

 The term ‘lifting the corporate veil’ involves a court holding that 

members of a company are liable for a debt that the company alone 
                                                             
10 Court of Appeal 
11 House of Lords 
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would usually be responsible for as principal. Australian courts – and in 

particular, the HC12 - are considered very reluctant to imperil the 

Salomon principle by lifting the corporate veil. They may do so where 

the company is a vehicle for fraud; used to avoid a legal obligation; 

knowingly participates in a directors’ breach of fiduciary obligation; in 

order to attribute the mind of an individual to determine why a 

company has behaved a certain way. 

 The corporate veil can be considered ‘pierced’ by statute: directors’ liability for 

insolvent trading; uncommercial transactions; security interests granted to 

officers; financial assistance; taxation legislation 

 

                                                             
12 High Court 


