
PROPERTY LAWS4104 
 
“Property law is the law relating to things and property rights are the legal rights that 
entitle people to make use of things.” 
 
Property – relationship b/w person and thing, r’ship b/w other members of the world and 
that person in relation to that thing.  
 
Characteristics of a property right: 
Buy, sell, use, power to grant rights = to alienate. 
 

 What is a property right? :Why and when should a relationship be considered 
proprietary?  

 Do you have property rights to: 
 (i) your car or your pet dog? 
 (ii) your poem about your pet dog? 
 (iii) your spouse/partner or children? 
 (iv) parts of your, or another persons, body – kidneys, blood, hair? 
 (v) the carbon stored in the trees in your back yard? 
 (vi)  the light from the sun that shines on your solar panels? 

 
Property is the English legal word for the study of relationships between people and the 
resources they use to live their lives and the relationships among these people in relation to 
these resources. 
 
2 aspects 
(1) the relationship between the person and the resource  
(2) the relationships between people in relation to these resources. 
 
LOOK AT DISCUSSION PROBLEM 1 and RADALICH and SMITH.  
 

 Bright and Dewar  
 To claim ‘property’ in a resource is, in effect, to assert a strategically important 

degree of control over that resource; and to conflate or confuse this relationship of 
control with the actual thing controlled may often prove to be an analytical error of 
some substance.  ‘Property’ is, rather, the word used to describe particular 
concentrations of power over things and resources.  

 Robert Chambers 
 “Property law is the law relating to things and property rights are the legal rights 

that entitle people to make use of things.”  
 James Penner provides us with an understanding of the expression ‘things’. 
 “Thing here is a term of art which restricts the application of property to those items 

in the world which are contingently related to us and this contingency will change 
given the surrounding circumstances including our personal, cultural and 
technological circumstances.”  

 
 



Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141 (S Ct NT) 262-274 
 Defendant’s first argument: 
 Plaintiffs could only have a proprietary interest in the land if they had a recognized 

system of law, which, the defendant argued, the plaintiffs did not have.   
 Why not? 
The defendant claimed: 
(1) there was no recognized sovereign who could enforce the law  
(2) there was no recognizable system of social organisation – the social organisation was 
on the other side of the ‘unbridgeable gulf’ 
(3) there is not a definable community 
Defendant’s second argument: 
Even if the plaintiffs did have a system of law, the plaintiffs’ relationship with the land 
was not proprietary in nature.  
Plaintiffs’ reasons to support their argument that they have a proprietary interest: 
The plaintiff’s speak of the land as being theirs; 
Other clans think and speak of the land as belonging to particular clans; 
The land was given to them by their spirit ancestors; and   
The plaintiff’s use the land, both spiritually and economically. 
 The general characteristics of property: 
 the right to use and enjoy; 
 the right to exclude others; 
 the right to alienate  
 

The Concept of Property – Leases and Licences 
 A lease is a proprietary interest in land. 
 A licence is a personal or contractual right to use or occupy another persons land for 

a particular purpose.   
 A licence does not create a proprietary interest in the land.  A licence simply makes 

an action lawful which would otherwise be unlawful.  
 What is the distinguishing feature between a lease and a licence?  
 Radaich v Smith (1959) 101 CLR 209 (Windeyer J) 
 The A had bought a business from the R and a deed was executed to allow the A to 

use the premises upon which the business was situated. 
 The deed granted, for a 5 year term the sole and exclusive licence and privilege to 

supply refreshment to the public admitted to the premises. 
 ISSUES 
 What is the distinguishing feature between a lease and a licence?  
 Was a lease or licence created by this deed?  
 The distinguishing feature between a lease and a licence is that where there has 

been the grant of a right of exclusive possession – there is a lease.  
 What factors were relevant in determining whether a lease or licence had been 
created in this case? 
 
The Concept of Property - Yanner v Eaton [1999] 

 Fauna Conservation Act 1974 (Qld) s54(1)(a) 
 “A person shall not take, keep or attempt to take or keep fauna of any kind unless he 

is the holder of a licence, permit, certificate of other authority issued under the Act”. 



 S211(2) Native Title Act 1993 (Cth) 
 ‘… the law does not prohibit or restrict the native title holders from carrying on the 

class of activity, or from gaining access to the land or waters for the purpose of 
carrying on the class of activity, where they do so: (a) for the purpose of satisfying 
their personal, domestic or non-commercial communal needs; and  

 (b) in exercise or enjoyment of their native title rights and interests.  
 The Appellant argued: 
 In taking the crocodiles the appellant was exercising or enjoying his native title rights 

and interests;  
 these rights and interests were preserved by the Commonwealth Native Title Act.  
 It followed that the Queensland Fauna Conservation Act, to the extent to which it 

prohibited or restricted the taking of crocodiles in the exercise of those rights and 
interests for the purpose of satisfying personal, domestic or non-commercial 
communal needs, was invalidated by s 109 of the Constitution.  

 The Respondent argued: 
 Any native title right or interest to hunt crocodiles in Queensland which the 

appellant may have enjoyed had been extinguished, prior to the commencement of 
the Native Title Act, by the enactment of s 7(1) of the Fauna Act 1974. 

  "All fauna, save fauna taken or kept otherwise than in contravention of this Act 
during an open season with respect to that fauna, is the property of the Crown and 
under the control of the Fauna Authority."  

 Therefore the Native Title Act provisions preserving native title rights and interests 
to hunt and fish had no relevant operation in this case. 

 High Court - Gleeson CJ, Gaudron, Kirby and Hayne JJ: 
  
 “‘Property’ does not refer to a thing: it is a description of a legal relationship with a 
thing. It refers to a degree of power that is recognised in law as power permissibly exercised 
over the thing.” 
  

 “‘Property’ is a term that can be, and is, applied to many different kinds of 
relationship with a subject matter. It is not a ‘monolithic notion of standard content 
and invariable intensity’.” 

 The respondent submitted the Fauna Act gave full beneficial or absolute ownership 
of the fauna to the Crown. 

 However, the High Court commented that there are ‘several reasons to conclude 
that the “property” conferred on the Crown by the Fauna Act is not accurately 
described as “full beneficial, or absolute, ownership” ’.  

 “ [T]he statutory vesting of ‘property’ can be seen to be nothing more than a ‘fiction 
expressive in legal shorthand of the importance to its people that a State have 
power to preserve and regulate the exploitation of an important resource’.”  

 “The ‘property’ which … vested in the Crown was therefore no more than an 
aggregate of the various rights of control by the Executive that the legislation 
created.” 

 These rights included the right to limit what fauna might be taken and how; rights to 
possession of fauna; rights to receive royalties in respect of fauna.   

 These rights are less than full absolute beneficial ownership.   
The Concept of Property – Public and Private Property 



Robert Chambers has said: 
Private property is the right of a private person … to make decisions regarding the use 
of a thing.   
Public property can be either common property or collective property.   
Common property is the right of everyone in society (or a sufficiently large segment of 
society) to make use of a thing.  This corresponds with the general duty of others not to 
use the thing in a way which interferes with the common use.  
Collective property exists when decisions regarding the use of a thing are taken on 
behalf of society by public institutions, such as government agencies and departments 
and government owned corporations.   

The Concept of Property - ICM Agriculture v Cth 
The plaintiffs were agriculturalists who relied on bore water to irrigate their crops.   
The NSW government, pursuant to arrangements with the Commonwealthth, had 
reduced the amount of bore water that could be taken by the agriculturalists.   
This had enormous economic implications for the plaintiffs.   
The question that arose was whether the Cth’s involvement, in reducing the bore water 
allocation, constituted an acquisition of property otherwise than on just terms.  
The High Court said:  ‘Water, like light and air, is common property not especially 
amenable to private ownership and best vested in a sovereign state.’ 

 
Week 2 
 
The Concept of Property – Posner, Economic Analysis of Law 
Arguments for private property rights: usually economic  
Posner- PP creates incentives, use resources efficiently and maximise value of land.  

 Imagine a society where there are no property rights.  Consider a situation where 
farmers plant corn, fertilize land, erect scarecrows etc but when the corn is ripe, a 
neighbor reaps and sells the corn. 

 
3 criteria for an efficient system: 

1. Universality: all resources that should be owned by someone, except those so 
abundant (air). 

2. Exclusivity 
3. Transferability: transfer property to someone who will maximise use.  

 
Tragedy of the Commons 
2 solutions: 
Regulation  
Assign land to one person, make the commons private property.  
 
The Tragedy of the High Seas 

 New management is needed for the planet’s most important common resource 
 Feb 22nd 2014 | The Economist 
 IN 1968 an American ecologist, Garrett Hardin, published an article entitled “The 

Tragedy of the Commons”. He argued that when a resource is held jointly, it is in 
individuals’ self-interest to deplete it, so people will tend to undermine their 
collective long-term interest by over-exploiting rather than protecting that asset. 



Such a tragedy is now unfolding, causing serious damage to a resource that covers 
almost half the surface of the Earth. 

 
For tragedies of the commons to be averted, rules and institutions are needed to balance 
the short term interests of individuals against the long term interests of all user. That is why 
the dysfunctional policies and institutions governing the high seas need radical reform.  
 
K Gray ‘Property in Thin Air’ 
 
“If property is a power relation constituted by legally sanctioned control over access to the 
benefits of excludable resources, certain conclusions follow.” 
 
Property: 

1. Is a relative concept (two people have different rights in relation to one thing, e.g. 
lease)  

2. Has moral limit: (social values take precedence over property rights e.g. slavery) 
(even if you do own property you’re not free to pollute) 

3. Is a term of wide signification  
4. Is definable otherwise than in terms of proprietary consequence. 
5. Is assimilable within consensual theory 
6. Is never truly private 
7. Is the gateway to access (gate goes both ways. More private = less public) 
8. Is a category of illusory reference 

 
Chicken and egg argument in property discourse: attributes → whether you have a property 
right.  
 
Chambers 2 Characteristics as a bare minimum for property rights to exist: 

1. Existence of a thing over which you have those rights. This thing can only be 
continently related to us.  

2. Right is enforceable against the rest of the world (right in rem: can bring action 
against anyone) vs right in personam.  

 
 
 


