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1. FUNDAMENTAL CONCEPTS IN LAND LAW 
 

OVERVIEW & KEY THEMES 

KEY LEGISLATION FOR COURSE 
1.1. Real Property Act (NSW) 

1.2. Conveyancing Act (NSW) 

1.3. Native Title Act (Cth) 

RESOURCES 
1.4. NSW Land Registry Services 

1.5. Real Estate Institute of NSW 

1.6. NSW Fair Trading 

1.7. NSW Law Society (especially conveyancing) 

1.8. Lexis – Commentary Sections 

1.9. Westlaw – Commentary Sections 

1.10. Annotated legislation 

THE IMPORTANCE OF LAND LAW 

 Land is a scarce resource.  Land law is the regulation of that scarce resource.  
 Environmental, building approvals and development approvals—examples of land regulation. 

WHAT IS PROPERTY? WHAT IS A PROPERTY RIGHT? 

Three dimensions to the concept of property 

1. Analytical  
1. Jeremy Bentham (utilitarianism) – the law created the concept of property; before law 

there was no property, take away law and property ceases 
2. Dead deer belongs to no one – except maybe to the person who has it in their 

possession 
2. Philosophical 

1. What justifications are there for a particular regime of property rights? 
2. Labour theory of property – John Locke 

a. People are entitled to own both what they produce by means of their own 
efforts and whatever they have laboured on 

b. Individualism is a key aspect 
c. Idea that you need to work and ‘improve’ the land for a property right to 

accrue – ie. property rights over animals or plants, but not land because they 
did not ‘work’ it. 

d. Locke’s theory was used to justify appropriation of land of Indigenous 
peoples – argued that they did not ‘work’ the land and could have not 
proprietary ‘claim’ over it recognised by the common law.  

e. Land of the Colony n NSW was described by the NSW courts as being 
“waste lands” 

3. Doctrinal 
a. What are the legal rules classifying, defining and delimiting property rights, and so 

marking out the boundary between property rights and other rights? 
b. Elements of property rights identified have been derived from Blackstone’s 1975 

Commentaries of the Laws of England: 
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i. Property is that sole and despotic dominion which one man claims and 
exercises over the external things of the world, in total exclusion of the 
right of any other individual in the universe.  

1. Dominion – legally authorised power, control over something 
2. Exclusion – exclude others 
3. Over an external thing – ie. land, car, painting 
4. Right to transfer or alienate – Blackburn J in Milirrpum v Nabalco 

(1971) 17 FLR 141 at 171: 
a. Right to use or enjoy 
b. Right to exclude others 
c. Right to alienate 

NB: not all rights must co-exist before they can be a proprietary 
interest, or deny that each of them maybe subject to qualification. 
However, because Aboriginal people could not alienate their land 
according to the common law because traditional law forbade it, 
it was held that Aboriginal people did not have property rights (as 
recognised by common law) NB: this case was overturned in 
Mabo (No 2). 

 

Four elements of a Property Right 

1. Property is not a thing – rather “it is a description of a legal relationship with a thing”: 
Yanner v Eaton (1999) 201 CLR 351 per Gleeson CJ, Gaudron, Kirby and Hayne JJ [17]. 

2. Rights – interest, entitlement, enforceable in law? NB: Exam policy question – what is a right? 
3. Bundle of rights – the modern industrial society view. Different rights and they depend on the 

nature of the relationship: 
a. Right to possession – BEST 
b. Right to use – profit a prendre  
c. Right to exclude 
d. Right to manage 
e. Right to the income 
f. Right to the capital 
g. Right to security 
h. Right to transfer – by will and inter vivos 
i. Absence of term – use and enjoy indefinitely 
j. Duty to exclude harmful use 

4. Property rights vs contractual rights 
a. Contract rights – not a right to a specific thing, but a personal right (in personam) 

enforceable against the other party to get damages for breach of an obligation. As a 
general principle, it is not enforceable against a third party (privity of contract) 

b. Property right – confers a right over specific thing (in rem); may be enforceable 
against a third party. 

5. Proprietary rights – must have a recognised proprietary interest 
a. E.g. lease, fee simple, life estate 

RECOGNISED INTERESTS IN LAND 

NUMEROUS CLAUSES – KEY RECOGNISED INTERESTS IN LAND 
 The ‘closed list principle’ 
 Can’t rework property rights – they must fit in the rigid framework we have now 
 But note there is some freedom as to how some interests may operate substantively – i.e. you 

can negotiate the terms of the lease. 

Types of Estates 

1. Fee simple –  
 The largest interest; entitles owner to possession of land for an infinite period, subject 

only to government acquisition and regulation by planning laws etc.  



6 
 

2. Lease (different kinds) –  
 a time-limited interest in land that belongs to the lessee; lessee entitled to possession of 

land to the exclusion of others, including the landlord. Landlord owns the fee simple, but 
carved out smaller interest for lessee. During period of lease, Landlord has ‘reversionary 
interest.’  

 Includes subleases 

Security Interests 

3. Mortgage (owner of land = mortgagor – lender of money = mortgagee) 
 A small interest in land that the owner of a fee simple (or lease) gives to another in return 

for money.  
 Mortgage interest entitles the mortgagee to sell the land if they are not paid back the 

money.  
 Mortgagee is a secured creditor – mortgage includes a contractual promise to repay all of 

the money borrowed, but it is better and more secure than a mere contractual promise to 
repay, because the mortgagee can access a specific piece of land to satisfy the debt 

4. Lien or charge 
 A little interest in land equivalent to an amount of money owed to the owner of the lien, 
 Excludes the right to sell the land - however, if the land is sold for any reason, the owner 

of the lien has a right to be paid directly out of the proceeds of sale 
 These are often overlooked but very important in actual property law practice despite 

them not always necessarily being most powerful tool in your arsenal. Can be used 
strategically, don’t underestimate  

 Security interests – not as strong as a mortgage. 

Incorporeal interest / Servitudes 

5. Easement –  
 A right to do something on someone else's land, 
 Outside statute, easements always affect two pieces of land - the land benefited (the 

'dominant tenement') and the land burdened, (the 'servient tenement').   
 As property interests, easements 'run with the land', that is, whoever owns the benefited 

land can use the easement, and whoever owns the burdened land must put up with their 
land being used. 

6. Restrictive covenants –  
 A right to stop someone doing something on their land 
 Affects more than one piece of land; land that is benefited and land that is burdened.  
 However, as restrictive covenants are typically used to plan residential subdivisions, 

covenants usually burden multiple parcels of land, eg a covenant not to subdivide land 
into smaller lots (which is designed to maintain the area as one with freestanding houses 
in large gardens), will benefit and burden every parcel of land in the subdivision, so that a 
single land owner can prevent any other land owner in the area from subdividing their 
land, not just the land next door. 

7. Profit a prendre –  the right to gather naturally occurring materials from another's land eg the 
right to quarry, to cut timber or even to shoot rabbits. 

PROPERTY LAW VS CONTRACT LAW 

 Contracts are enforceable only between the parties to the contract, whereas property rights 
are enforceable against the world—ie, in rem.  For example, the difference between an 
easement of carriageway and a contract to build a main road across your neighbour’s land.  
The easement will stand against the new owner of your neighbour’s house because it is 
recognised as a property right, whereas a contract will not be enforceable against the new 
owner.   

 Important to be able to distinguish between what rights can be encapsulated in a contract 
only, and whether they can be transformed into enduring property rights.  Whether they can 
be transformed will depend on the [1] nature of the rights the client wants to create and [2] 
whether they match one of the recognised categories of property. 



7 
 

 In advising a client who wants to purchase land, being able to distinguish between the rights 
would be useful in being able to work out whether rights over the land are merely contractual 
and will not bind your client as the new owner, or whether they are property rights and thus 
will potentially affect them.  

INTERACTION BETWEEN CONTRACT AND LAND LAW 
 A contract to buy land is legally enforceable if legal formalities are satisfied:  

1. The contract complies with all the common law requirements in relation to contracts, 
such as, consideration, certainty, essential terms etc. and  

2. It is in writing as per the statutory requirements of s 54A Conveyancing Act.  
 The question of whether there is an enforceable contract will depend on: 

o Consideration, 
o Completeness of the agreement,  
o Certainty of the agreement, and 
o Intention to conclude a formal contract. 

 ‘Exchange’ of contracts is the standard way of showing intention to be legally bound.  
‘Exchange’ means that the parties sign identical copies of the contract and then give the copy 
they have signed to the other person.  It follows that, no exchange, no binding contract for 
sale of land.  

 S 54A applies to all contracts relating to land—ie, all types of interests, from legal fee simple 
to easements to mortgages. 

REMEDIES 
 Contract – breach of contract can be remedied by damages 
 Property – remedies include specific performance etc.  

LICENCE 
 Licence does not create an interest in land – does not confer enough rights to qualify as a 

proprietary right. 

King v David Allen & Sons, Billposting Ltd (1916) 2 AC 54  

Facts  Owner in fee simple gave licence to respondent to affix poster – granted new 
group a lease. Group agreed to assign the agreement (licence) with 
respondents. 

 When lease was executed the lessee’s had not incorporated the agreement into 
the lease 

 Respondents claimed damages in breach of agreement – licensor was liable 
(unfortunately) 

Held If an actual property interests had been created like an easement, then licensor 
would not have breach contract (and he wouldn’t be a licensor). The 
respondents could have instead brought an action against the lessee’s to 
enforce their right to access for example.  

 

 Licences not conferring a sufficient amount of rights to qualify as a proprietary interest.  

Georgeski v Owners Corporation Strata Plan 49833 (2004) 62 NSWLR 534 

Facts  Georgeski held a licence from the Crown over a portion of riverbank. In 
accordance with the terms of the licence, she built a jetty and a slipway on it 

 Defendants held an easement of way along the western edge of the land 
 Georgeski sought an order declaring her rights over the jetty and slipway, and an 

injunction prohibiting the defendants from trespassing on them 
 Issue: when a dispute arises between a licence (contractual right) and an 

easement (proprietary right), which will take priority? 
Held Barrett J 

 Applying the numerus clausus principle: 
1. An easement or lease both qualify as a fully-fledged proprietary interest, 

which then binds an incoming tenant 
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2. A licence does not qualify as a proprietary interest 
 Accordingly, a licencee (as opposed to a lessee) does not have a right of 

possession.  
o Where the licence also has a ‘grant of interest’ (e.g. a profit a prendre), 

then the licensee may, because of the interest, sue in trespass for direct 
interference with the subject matter of the grant 

o However, the remedy is based on interest, not contractual right 
 A licence only grants a right in personam, which means a licencee can only 

sue the person who gave him that right if his right is breached. He cannot 
sue the rest of the world for trespassing etc. (he would need to have a lease, or a 
right in rem to do that) 

o Thus, the plaintiff (who is a licencee and has not property rights) cannot 
sue for trespass to land 

o The plaintiff may have a profit a prendre, which is a right to enjoy the 
‘profit’ of the jetty and slipway. If she does, she acquires a proprietary 
interest which would allow her to sue for trespass only if one sought to 
remove the jetty and slipway and thus end her enjoyment of them 

o Since the defendant(s) have no intention of removing the jetty or slipway, 
the plaintiff doesn’t have any proprietary interest to exclude, and thus, 
cannot sue for trespass 

 The plaintiff fails 
Ratio  Licence only grants rights in personam; therefore, no right of possession 

(cf. lease or right in rem). 
 Where licence has a profit a prendre, then licensee may sue in trespass for direct 

interference with the subject matter of the grant.  
 

 

INTERACTION BETWEEN EQUITY & TRUSTS AND LAND LAW 

 Equity is an important stop gap. 

Where the legal rights are inadequate 

 Equity comes in when the legal rights and remedies are inadequate, because equity 
supplements the law.  For example, in the sale of a land, where the vendor has changed 
their mind and is refusing to complete the contract and transfer the fee simple, the buyer can 
sue for breach of contract and attain damages, but that is inadequate because the buyer 
wants the house.  The buyer will then seek specific performance in equity for the court to 
order the vendor to carry out the contract—ie, transfer the legal fee simple to the buyer. 

Where the buyer has no legal rights 

 Where the buyer does not have any legal rights or remedies because the legal formalities 
were not satisfied, equity may step in for two reasons: 

1. The buyer had contributed money or labour to the land, or they and the legal owner 
intended that they would have some interest in the land.  This would depend on 
whether there was a common intention or reliance and detriment. (see Ogilvie and 
Baumgartner for constructive trusts; Giumelli for equitable estoppel) 

2. If there was part performance.  This doctrine comes to assistance of a party who has 
formed a contractual agreement with someone in relation to land but is not effective 
at law because it does not comply with the legal requirement in s 54A.  If a party has 
done acts that are ‘of their own nature referable to the kind of contract as that 
alleged’—ie, the only rational explanation for the person doing those things is that 
someone had contractually agreed to grant them interest in land—then that will ‘raise 
an equity’ in that party’s favour which will give them rights to the land. 

 Bottomline: A legally complete contract for the sale of land + in writing (s 54A) = the 
purchaser getting an equitable interest in land (thus making the contract specifically 
enforceable). This applies to all interests in land.  

 Because equity regards as done what ought to be done—a specifically enforceable contract 
to sell someone the legal fee simple will give them the equitable fee simple (Bunny 
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Industries); and a specifically enforceable agreement to grant someone a lease will give 
them an equitable lease (Walsh v Lonsdale). 

 When trying to determine who has enforceable rights in relation to land, think about: 
1. Contractual rights, 
2. Equitable rights, and 
3. Legal rights. 

DOCTRINE OF FIXTURES 

 General rule of common law that property and fittings, once annexed to a building, become 
part of the freehold: Belgrave Nominees Pty Ltd per Kaye J  

CONTRACTS AND LAND LAW 

FORMALITIES UNDER THE CONVEYANCING ACT 1919 (NSW) – S 54A 
 Contracts for sale etc of land to be in writing – s 54A 

Section Description 

S 54A  

Contracts for sale 
of land to be in 
writing 

 

(1) No action or proceedings may be brought upon any contract for 
the sale or other disposition of land or any interest in land, unless the 
agreement upon which such action or proceedings is brought, or some 
memorandum or note thereof, is in writing, and signed by the party to 
be charged or by some other person thereunto lawfully authorised by the 
party to be charged. 

(2) This section applies to contracts whether made before or after the 
commencement of the Conveyancing (Amendment) Act 1930 and does 
not affect the law relating to part performance, or sales by the court. 

(3) (3) This section applies and shall be deemed to have applied from the 
commencement of the Conveyancing (Amendment) Act 
1930 to land under the provisions of the Real Property Act 1900 . 
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2. HISTORICAL ORIGINS & DOCTRINE OF 
ESTATES 

TORRENS SYSTEM OF LAND TITLE 

Title by registration not registration of title 

News & Current Affairs 

 Privatisation of LPI – the NSW Land & Property Information Office  
 During the privatisation – the register was not updated to note particular houses were 

registered incorrectly, and encumbrances were listed by the government to build a motorway. 

DOCTRINE OF TENURE 

1. Who was in possession 
2. Common law doctrine – doctrine of tenure – posits that all land over which the Crown has 

sovereignty is ultimately held of the Crown; roots in the economic and political intersections of 
the feudal system 

3. In order to legitimise the notion of the Crown’s paramount lordship over land, the law adopted 
a fiction that presumed that all land titles were held by the King’s subjects as a result of a 
royal grant 

4. Technically still part of Australian Law though modified 
5. Served to obstruct recognition of native title.  

How does it work? 

 King > grants land to Lord (Tenant in Chief) – Tenant in Chief may have to give service to the 
King like knights/soldiers > Lord grants land to others becomes a ‘mesne lord’ (stood between 
King and tenant in actual occupation) – grant to tenant may entail Services to the Lord ie. 
agricultural labour – this is known as socage tenure (you owe something to the person giving 
you land/granting possession) – Lord/Tenant in chief also received ‘incidents’ / rights; rights 
conferred on the lord over the tenants’ land or person that arose in certain circumstances. 

 Period: 1900s up to the Agricultural Revolution 
 Council of Municipality of Randwick v Rutledge (1959) 102 CLR 54:  

o The early governors had express power under their commissions to make grants of 
land. The principles of English Real Property Law, with socage tenure as their basis, 
were introduced to the colony from the beginning.’  

o E.g. grants given expressly for agricultural or pastoral reasons 

DOCTRINE OF ESTATES 

1. Doctrine of tenure recognised that the sum total rights in relation to an object could be divided 
in many ways to that a number of persons could have proprietary interest in a single piece of 
land. 

2. Estate means the right of possession 
o A right, title claim or demand of a proprietary nature, whether legal or equitable. The 

expression includes freehold and leasehold estates or incorporeal interests such as 
easements and profits a prendre: Stow v Mineral Holdings (Australia) Pty Ltd (1979) 
180 CLR 295 

TYPES OF INTERESTS 

1. Fee simple 
o Feudal theory: Estate capable of inheritance (a ‘fee’) which may descent to any heirs 

whatsoever of the original grantee: Commonwealth v NSW (1923) 33 CLR 
o Modern use: As close to absolute ownership as the law recognises: Trust Company 

of Australia Ltd v Valuer-General [2008] SASC 169 [82] 
2. Fee tail (or estate tail) 


