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E. GROUNDS 
 

• X must establish that the ADM’s decision contravened at least one ground of JR and therefore 
amounts to an error of law in order to be successful in their application to the FC.  

• Under the ADJR there is no need to demonstrate a jurisdictional error (‘JE’) in order to obtain a 
remedy; X must merely establish that one of the grounds listed in s 5 were breached.  

• However, under the common law, JE must be established in order to obtain one of the 
constitutional writs under s 75(v) of the Constitution as a remedy (Aala).  

• Regardless, many of the grounds listed under s 5 have been recognised at common law as JEs 
where the decision is made by an ADM and not an inferior court (Craig; Anisminic).  

 
JURISDICTIONAL ERROR 
 
NOTE: It is very important to find a JE in each of the grounds. If you find a JE, privative clauses will not 
apply and the applicant will be able to receive remedies.  
 

• Jurisdictional Error (‘JE’) may be relied upon where the ADM, in making a decision, exercised a 
power outside the limits of the functions and powers conferred on him (Aala). 

• This common law ground is codified by s 5(1)(c) ADJR. 
 
Steps: 

1. What power does the Act confer on the ADM with respect to making decisions? 
2. State the section of the Act that defines when/how the ADM can make the decision. 
3. Has the ADM made the decision outside the limits of its jurisdiction? 

- We must look to the language of the relevant provision and the scope and object of the 
Act as a whole (Project Blue Sky).  

• If yes: the ADM, in making the decision, misconstrued the Act, misconceived the extent of its 
powers, and thus did not have jurisdiction to make that decision (Craig). As such, the decision is 
infected with JE (Miah). 

 
JURISDICTIONAL FACT 
 

• Jurisdictional Fact may be relied upon where the ADM has erred in making a decision because the 
power to make such a decision was conditioned upon the existence of a jurisdictional fact (Enfield 
v Development Assessment Commission). 

• This common law ground is codified by s 5(1)(c) ADJR. 
 

Steps: 
1. Does a particular fact that is a jurisdictional fact exist? 

- Determining whether a particular fact is a jurisdictional fact is a question of statutory 
interpretation (Anvil Hill Project Watch Association Inc). 



- Fact that ‘triggers legal power’, or  
- ‘Legal power flows from existence of fact’, or  
- ‘Power is conditioned upon existence of fact’ 

2. Did that particular jurisdictional fact exist when the ADM made the decision? 
- If no: the ADM did not have the power to lawfully exercise the decision because the 

jurisdictional fact did not objectively exist at the time the decision was made (Enfield). 
 
Evans v NSW 

• FACTS: WYD Act gives WYD Authority legal power to regulate the smooth flowing of WYD on the 
day of WYD.  

• HELD: jurisdictional fact/condition = it has to be the day of WYD for the authority to exercise this 
power – cannot exercise power on any other day. 

 
IRRELEVANT CONSIDERATION 
 

• Irrelevant Consideration (‘IC’) may be relied upon where an ADM took into account an IC 
when making the decision. 

• IC is identical at both common law and the ADJR (s 5(1)(e) and s 5(2)(a)). 

• If the ADM took into account an IC when making the decision, this will constitute a JE and will 
be sufficient to entitle X to relief under s 75(v) of the Constitution (Craig). 

 
Step 1: ADM actually took into account a consideration (Factual Argument) 
 

• The consideration taken into account must have been more than a mere glance (Australian 
Conservation Foundation v Forestry Commission)  

• There is a difference between just looking at something and considering it – there needs to 
be more than a mere glance at irrelevant material to constitute consideration (Australian 
Conservation Foundation v Forestry Commission). 

 
Step 2: Matter was prohibited from consideration under Act (Legal Argument) 
 

• The consideration must be one that is prohibited from being taken into account when making 
a decision 

• ADM usually prohibited from considering personal/whimsical matters or ‘eccentric principles 
of socialistic philanthropy’ (Roberts v Hopwood; Murphyores Inc) 

• It is necessary to make reference to the subject, matter, scope and purpose of the Act in 
determining which matters are irrelevant (Peko-Wallsend) 

 
Step 3: Consideration was significant/materially affected decision (Factual Argument) 
 

• The IC must be significant to the decision and it must materially affect its outcome (Peko 
Wallsend) 

 
PROCEDURAL FAIRNESS 
 

• Procedural Fairness (‘PF’) may be relied upon where a ‘practical injustice’ has been suffered 
(Lam). 

• PF is identical at both common law and the ADJR (s 5(1)(a)) (Kioa). 

• If ADM breached PF in the making of its decision, this will constitute a JE (Aala) and will be 
sufficient to entitle X to relief under s 75(v) of the Constitution (Miah). 

 



Step 1: Does PF apply? 
 

• A common law duty to act fairly exists when making administrative decisions that adversely 
affect ‘rights, interests or legitimate expectations’ in a direct and immediate way (Kioa).  

• X’s right/interest/legitimate expectation must have been directly, immediately and adversely 
affected by the ADM’s decision. 

 

RELEVANT CONSIDERATION 
 

• Relevant Consideration (‘RC’) may be relied upon where the ADM failed to take into account a 
relevant consideration when making their decision. 

• The test for RC is identical at both common law and the ADJR (s 5(1)(e) and s 5(2)(b)). 

• If ADM breached RC in the making of its decision, this will constitute a JE and will be sufficient 
to entitle X to relief under s 75(v) of the Constitution (Craig). 

 
Step 1: ADM failed to take into account a consideration (Factual Argument)  
 

• ADM failed to take into account/give sufficient weight to a relevant consideration. 
 

IMPROPER PURPOSE 
 

• Improper Purpose (‘IP’) may be relied upon where the ADM has made a decision for a 
purpose in which their power does not confer (Brownells; Schlieske). 

• This is a common law ground, however is codified under s 5(1)(e) and s 5(2)(c) of the ADJR. 

• If ADM breached IP in the making of its decision, this will constitute a JE and will be sufficient 
to entitle X to relief under s 75(v) of the Constitution (Craig). 

 
Step 1: For what purpose was the power lawfully authorised under Act? 
 

• What is the express/implied purpose authorised under the Act? 
 
UNAUTHORISED DELEGATION 
 

• Unauthorised Delegation (‘UD’) may be relied upon where an ADM delegated the statutory 
power he was invested with to another person and did not exercise the power personally 
(Racecourse Co-operative Sugar Association), and the Act did not expressly permit him to do 
so (Tickner). 

• UD constitutes an error of law under s 5(1)(c) of the ADJR. 

• Although a breach of UD has not explicitly been held to amount to a JE at common law, X can 
argue that as per the Anisminic broadening adopted by Craig, and given that the ADM is an 
administrative decision maker as opposed to an inferior court, the breach still constitutes a JE 
and will be sufficient to entitle X to relief under s 75(v) of the Constitution (Craig). 

 
Step 1: Can the ADM delegate the statutory power? 
 

• Where the Act does not expressly permit the ADM to delegate a statutory power, this gives 
rise to the statutory presumption that delegation was unauthorised. 

 
Step 2: Can the ADM rebut the presumption? 
 



• The ADM can rebut the presumption by arguing the Carltona principle, namely that he acted 
through the delegate for administrative necessity (O’Reilly) because the ADM’s functions 
were so many and so broad that no ADM could ever personally attend to them. 

• Therefore, ADM may argue that that the Act implicitly allows for ADM’s functions to be 
delegated to someone else (Carltona). 

 
 
ACTING UNDER DICTATION 
 
NOTE: factual scenario may be that the Minister is pressuring a subordinate and appears that the 
subordinate was not making their own decision.  
 

• Acting under Dictation (‘AuD’) may be relied upon where the ADM, in making their decision, 
acted at someone else’s behest, and thus failed to turn their own mind to the decision (Bread 
Manufacturers). 

• AuD is identical at common law (Bread Manufacturers) and under the ADJR (s 5(1)(e) and s 
5(2)(e)). 

• Although a breach of AuD has not explicitly been held to amount to a JE at common law, X 
can argue that as per the Anisminic broadening adopted by Craig and given that the ADM is 
an administrative decision maker as opposed to an inferior court, it still constitutes a JE and 
will be sufficient to entitle X to relief under s 75(v) of the Constitution (Craig). 

 
Did the ADM act under someone else’s dictation? 
 
INFLEXIBLE POLICY 

 

• Inflexible Policy (‘IP’) may be relied upon where: 
- Under the ADJR: the ADM exercised their discretionary power granted under the Act in 

accordance with a policy and without regard to the merits of X’s particular case (s 5(1)(e) 
and s 5(2)(f)), (Green) 

- At common law: the ADM placed fetters upon the factors that it can properly consider 
(Tagle) 

• Although a breach of IP has not explicitly been held to amount to a JE at common law, X can 
argue that as per the Anisminic broadening adopted by Craig, and given that the ADM is an 
administrative decision maker as opposed to an inferior court, it still constitutes a JE and will 
be sufficient to entitle X to relief under s 75(v) of the Constitution (Craig). 

 
ADJR – Inflexible Policy 
 

• Under the ADJR, X must satisfy the three-step test set out in Green v Daniels. 
 
Step 1: ADM exercised a discretionary power (Act must have word ‘may’) 
 

• Identify the section in the Act that provides the ADM with a discretionary power and show 
how the ADM exercised this power when making its decision. 

 
FRAUD 
 
NOTE: This ground may arise because of fraud of ADM BUT more frequently used where decision 
affected by fraud/dishonesty of a third party. 
 



• Fraud may be replied upon where the ADM’s decision was induced or affected by actual fraud 
as opposed to a ‘real possibility’ or ‘real suspicion’ of fraud (Wati). 

• Fraud is codified under s 5(1)(g) of the ADJR. 
 
BAD FAITH 
 
NOTE: bad faith is rare and extreme (SBBS) 
 

• Bad Faith (‘BF’) may be relied upon where the ADM, in making their decision, was corrupt, 
dishonest or fraudulent (SCAS v Minister for Immigration and Multicultural and Indigenous 
Affairs). 

• BF constitutes an error of law under s 5(1)(e) and s 5(2)(d) of the ADJR.  

• If X successfully establishes that the ADM acted in bad faith when making the decision, this 
will amount to a JE (Futuris Corp) and X will be entitled to relief under s 75(v) of the 
Constitution (Federal Commissioner of Taxation v Futuris Corp). 

 
STATE THIS: On the facts, pick one of the SBBS factors and apply to facts. This behaviour amounts to 
more than mere error, irrationality or ‘poor decision-making’ and therefore the Court will likely find 
that the ADM acted in BF when making the decision (SBBS), amounting to a JE (Futuris Corp). 
 
NO EVIDENCE 
 
NOTE: very hard to prove. 
 

• No Evidence ('NE’) may be relied upon where: 
- Under the ADJR: the ADM made a decision where there was no evidence to justify the 

making of the decision (s 5(1)(h) ADJR) i.e. the decision lacks evidentiary support. 
- At common law: there is a lack or absence of evidence to satisfy an essential statutory 

element (R v Melbourne Stevedoring). 

• Although this ground has not explicitly been held to amount to a JE at common law, X can 
argue that as per the Anisminic broadening adopted by Craig, and given that the ADM is an 
administrative decision maker as opposed to an inferior court, it still constitutes a JE and will 
be sufficient to entitle X to relief under s 75(v) of the Constitution (Craig). 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



F. REMEDIES 
 
X will likely succeed in establishing the grounds of insert grounds thereby entitling X to relief via the 
granting of remedies. 
 

1. The grounds that X has argued have been explicitly held to amount to a JE (Aala; Craig) 
therefore… 
OR 

2. Although not all of these grounds have been explicitly held to amount to a JE, X can argue 
that as per the Anisminic broadening adopted by Craig, and given that ADM is an 
administrative decision maker as opposed to an inferior court, they will still constitute a JE 
(Craig) and therefore… 

 
…the remedies available to X, subject to the FC’s discretion or refusal (Ozone Theatres; Aala; s 
10(2)(b)(ii) and s 16(1) ADJR), include the constitutional writs (s 75(v) Constitution), equitable 
remedies and those under s 16 of the ADJR. However, the most relevant remedy for X would be insert 
remedy. 
 
1. Certiorari  

 

• Quashes the original decision i.e. deprives a decision of legal effect.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Delegated Legislation 
 
DELEGATED LEGISLATION 
 
NOTE: if the question asks “are the regulations valid?” – it is a delegated legislation question.  
 

• X may be able to argue that the ADM’s decision is invalid because it was made under 
delegated legislation which is itself invalid.  

• STATE THIS: Insert section of Parent Act empowers the ADM/Minister to formulate insert 
power/regulation. These regulations will be invalid if the Executive did not abide by the 
proper process in making those regulations or if the regulations are not reasonably 
proportionate, appropriate or necessary to the purposive Act (SA v Tanner). 

 
NOTE: in the exam, first consider proper process and if it fails, move onto reasonably proportionate. 
 
A. Proper Process 
 
 
 
 
 
 
 
 
 
 

 
 

Freedom of Information 

 
Commonwealth: Freedom of Information Act 1982 (FOI) 
NSW: Government Information (Public Access) Act 2009 (GIPA) 
 
Commonwealth 
X can seek access to information held by the Commonwealth, since the FOI requires agencies to 
publish information and provide for a right of access to documents (s 3(1) FOI). Pursuant to s 11(1) 
FOI, X has a legally enforceable right to obtain access to a document of an agency/an official document 
of a Minister. 
 
Is it an agency? 

• Agency: a department; a prescribed authority (s 4 FOI). 

• Prescribed authority: a body corporate or an unincorporated body established for a public 
purpose by or in accordance with the provisions of an enactment (s 4 FOI). 

 
 
 
 
 


