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Topic 6 - Consumer Guarantees, Unfair Contract Terms, Statutory Unconscionable Conduct  
CHAPTER 13 

Nine Consumer 
Guarantees re supply of 
goods 

Section 18-37 Main two: 

 Guarantee as to acceptable quality: s 
54 

 Guarantee as to fitness for any 
disclosed purpose: s 55 

323 

Four Consumer 
Guarantees re supply of 
Services 

Section 60-64  Guarantee as to due care and skill 

 Guarantee as to fit for a particular 
purpose 

 Guarantee as to reasonable time for 
supply 

 Guarantees not to be excluded by 
contract 

324 

“Consumer” 
Section 3(1) 

 Laws v GWS Machinery 
(CACL 13.1020) 

 Airplane < $40,000 

 Mercedes Benz > $40,000 

 Carpet > $40,000 

 Amount of goods/services is <$40,000 
(i.e. any g/s under $40,000) or 

 Goods/services are of a kind ordinarily 
acquired for personal, domestic or 
household use or consumption or 

 Goods are a vehicle acquired for use 
on public roads 

 ALSO: Goods are not acquired for re-
supply, using up in production or in 
the repair of other goods: s3(2) 

324 

Contracts for the 
supply of goods 
Title  
Section 51(1) 

Guarantee that the seller has a right to dispose of the property in the 
goods  

325 

Acceptable Quality 
Section 54(1) 

seller ‘supplies’ goods to a ‘consumer’ in trade or commerce; there is a 
guarantee that the goods are of ‘acceptable quality’ 

325- 
326 

Goods are of acceptable 
quality if they are: 
 

 Fit for all purposes for which the 
goods are commonly supplied 

 Acceptable in appearance and finish, 
free from defects, safe, durable 

As a reasonable consumer, 
fully acquainted with the 
state and condition of the 
goods would regard as 
acceptable having regards to: 

 The nature of the goods 

 Price 

 Statements on labels or packaging 

 Representations by supplier or 
manufacturer 

 Any other relevant circumstances 

Fitness for disclosed 
purpose 

Merke, Sharpe & Dohme  v 
Peterson 

Guarantee that goods are reasonably fit 
for a disclosed purpose and for any 
purpose for which the supplier represents 
that they are reasonably fit for 

326-
327 

Correspondence with 
description: s 56(2) 

Goods must be the same as those described on packaging or in print 327 

Goods must comply 
with sample or 

If a person supplies goods to a consumer by reference to a sample or 
demonstration model in trade or commerce (other than a sale by auction), 

327 



demonstration model: s 
57(1) 

there are guarantees that the goods correspond with the sample or 
demonstration model 

Repair and spare parts: 
s 58(2) 

If a person supplies goods to a consumer there is a guarantee that the 
manufacturer will take reasonable action to ensure that repair facilities 
and spare parts are reasonable available for a reasonable period after the 
goods are supplied. 

327 

Express warranties 
must be complied with: 
s 59(1) 

If a person supplies goods to a consumer in trade or commerce there is a 
guarantee that the manufacturer will comply with any express warranty 
made in relation to the goods. 

328 

Contracts for the 
supply of Services 
“Services” 

 Contract for work including professional work 

 Contract for amusement, entertainment, recreation, or instruction 

 Insurance contract 

 Contract between banker and customer 

 Loan contracts 

 

The Guarantees: 
Services must be 
rendered with due care 
and skill 
Section 60 

Alameddine v Glenworth 
Valley Horse Riding Pty Ltd 

ACL guarantees that the services will be 
rendered with due care and skill 

328 

Fit for Purpose Section 61(1) Where a consumer makes known the 
result he or she wishes to achieve, 
guarantee that the services will be 
reasonably fit for that purpose 

329 

Reasonably able to 
achieve  

Section 61(2) And will be of such a nature and quality, 
state or condition that they might 
reasonably be expected to achieve that 
result 

329 

Unreasonable to rely Section 61(3) Guarantee does not apply where 
consumer does not rely or it is 
unreasonable to rely on supplier’s skill and 
judgment 

329 

Reasonable time  Section 62 Guarantee as to reasonable time for 
supply 

329 

Limitation of liability Section 64(1) Cannot exclude the guarantees or limit 
liability for ‘consequential losses’ in 
contracts for supply of goods and services 

329-
310 

Exceptions to liability   Where goods are not of a kind ‘ordinarily 
acquired for personal, domestic or 
household use’, supplier can limit its 
liability as follows: 

 

Recreational Services 
exception 

 Supplier can limit liability for death or 
injury 

 

Remedies for breaches 
of consumer 
guarantees 
Major Failure 
Section 260 

 Consumer rights: 

 Reject the goods 
(provided within 
reasonable time) or 
recover compensation for 
any reduction in value: s 
259(3) 

 Recover damages for 
reasonably foreseeable 

 Goods would not have been acquired 
if buyer knew of the failure 

 Goods don’t match the description 

 Goods substantially unfit for a 
purpose – either common or 
disclosed – and can’t easily be 
remedied to fit that purpose 

 Goods not of acceptable quality 
because they are unsafe 

332 



loss or damage: s 259(4) 
unless failure caused by 
problem after goods left 
supplier 

Not Major 
Section 259 

E.g. Chainsaw doesn’t work  Consumer may require supplier to remedy 
the failure within a reasonable time or, if 
supplier doesn’t, then buyer can reject 
the goods or recover reasonable costs 

332 

Unfair Contract Terms 
Section 23(1) 
 

ACCC v Chrisco Hampers Company can’t continue to debit account 
in anticipation of future order 

296 

NRM v ACCC Customer required to give 30 days’ 
written notice in order to terminate the 
contract and, then, became liable to pay a 
termination fee’ 

297 

Meaning of ‘unfair’  
Section 24(1) 

  Causes a significant imbalance in the 
parties’ rights and obligations 

 Is not reasonably necessary to protect 
legitimate interests of stronger party 

 Causes detriment to other 

295 

Statutory 
unconscionable 
conduct  

1. Under the 
written law 

CBA v Amadio & Louth v 
Diprose 
 
ACCC v Berbatis & ACCC v 
Samton Holdings 
 

 287-
288 

2. Unconscionable 
conduct in 
connection 
with goods or 
services 

ACCC v Lux ACL reinforce the recognised societal 
values and expectations that consumers 
will be dealty with honestly fairly and 
without deception or unfair pressure. 
These considerations are central to the 
evaluation of the facts by reference to the 
operative norm of require conscionable 
conduct. 

290 

3. Unconscionable 
conduct and 
small business 
 

Sections 21 and 22 also 
protect small businesses from 
the unconscionable conduct 
of large businesses.  Same 
factors as listed in s 22(1) 
apply. 

 Relative bargaining strength of parties 

 Use of undue influence pressure or 
unfair tactics by the stronger party 

 Willingness of the stronger party to 
negotiate 

The extent to which the parties acted in 
good faith 

292 

Topic 7 - Consumer Guarantees, Unfair Contract Terms, Statutory Unconscionable Conduct  
CHAPTER 13 

Misleading or 
Deceptive Conduct 

Section 18 of Australian 
Consumer Law 

A person must not trade or commence, 
engage in conduct that is misleading or 
deceptive or is likely to mislead or deceive 

272 


