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General Principles 
Classifications of Property 

- Real property 
 Term is used interchangeably with ‘land’ 
 Corporeal hereditaments: tangible real property which are capable of being alienated or 

passed into heirs 
 Incorporeal hereditaments: intangible real property rights, such as an easement (which 

can be a right to walk across another’s land) 
- Personal property 

 Chattels real: leasehold interests 
 Chattels personal: includes movable objects such as books, but also intangibles such as 

patents, copyrights and shares 
- Note: Contractual rights are rights in personam, between the two parties to the contract, 

whereas property rights are rights in rem, good as against the whole world 

Definition of ‘Property’ 

Property is the right, supported by the State, to use a (tangible or intangible) thing, and to exclude 
others from the use of it 

- Not essential that property is able to be transferred/alienated to someone else 
- Classic definition by William Blackstone in 1765: 

 [t]hat sole and despotic dominion which one man claims and exercises over the external 
things of the world, in total exclusion of the right of any other individual in the universe 

- Definition by Anthony Honoré as involving a range of different ‘rights’: 
 Right to possess, to use, to manage, to the income, to the capital, right to security, 

absence of term, prohibition of harmful use, liability to execution, and residuary rights 
- Not necessary for all these rights and incidents to exist before property coalesces 
- Some of these are responsibilities, not rights 

 Others have talked about this ‘bundle’ of rights, and have signalled that the key rights are 
those to possess, use, exclude, transfer, dispose, and to compensation after acquisition 

- It is simply a philosophical question as to whether property is ‘a right’ or ‘a bundle of rights’ 
- Not everything can be property 

 No right to privacy, however floodlights and cameras aimed a neighbour’s house 
constituted a nuisance: Raciti v Hughes (Supreme Court NSW, Young J; 19 Oct 1995) 

 No general right of ownership of your ‘personality’ or ‘image’ 

Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141 
- The plaintiffs were Aboriginal people who claimed that their land on the Gove Peninsula NT had 

been unlawfully invaded by Nabalco, which had a mining agreement with the Government. A 
proprietary interest in the land needed to be established in order to maintain the action 

- Decision by Blackburn J: I think that property in its many forms generally implies the right to use 
or enjoy, the right to exclude others, or to alienate. I do not say that all of these rights must 
coexist before there can be a proprietary interest, or deny that each of them may be subject to 
qualifications. But by this standard I do not think that I can characterise the relationship of the 
clan to the land as proprietary… The evidence shows a recognisable system of law which did not 
provide for any proprietary interest in the plaintiffs in any part of the subject land 
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- What does the law say about animals? 
 Title to wild animals is by person in first possession: Young v Hichens (1844) 115 ER 228 
 But if on private land, it may belong to landowner: Blades v Higgs (1865) 11 HL Cas 621 
 Wild animals, such as estuarine crocodiles, are reduced to property at common law when 

killed or for so long as they have been taken or tamed by the person claiming title. In 
contrast, domestic animals are owned by the landowner. Furthermore, at common law, 
trespass or theft cannot be committed of living wild animals unless they are tame or 
confined: Yanner v Eaton [1999] HCA 63 

Bailment of Goods 
- High Court in Hobbs v Petersham Transport Co Pty Ltd (1971) 124 CLR 220 defined bailment as: 

 “The delivery of personal chattels by the owner of the chattels (the ‘bailor’) into the 
possession of another person (the ‘bailee’) upon an express or implied promise that they 
will be redelivered to the bailor, or dealt with in a stipulated way” pp 237-238 

- Since bailee has possession, the law will protect their possessory rights 
 Action may even be taken against the bailor if bailment is wrongfully terminated: City 

Motors (1933) Pty Ltd v Southern Aerial Super Service Pty Ltd (1961) 106 CLR 477 
 Bailee may take action for recovery of full value of goods against a wrongdoer: The 

Winkfield [1902] P 42 
 Duty owed by sub-bailor to quasi-bailee to deliver goods safely: Cash Logistics Pty Ltd v 

Nelson [2015] SASC 117 
 Not every breach of a bailment contract immediately terminates all possessory rights of 

the bailee: The Anderson Group Pty Ltd v Tynan Motors Pty Ltd [2006] NSWCA 22 

The ‘Goods Torts’ – A summary 
- Trespass to goods: Wrongful intentional interference with actual possession of the goods 
- Conversion: Wrongful intentional interference with either actual possession or an intermediate 

right to possession: Penfolds Wines Ltd v Elliott (1946) 74 CLR 204 
- Detinue: Grounded on present possession or immediate right to possession, but consists of a 

failure to return the goods following a lawful demand 
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Land 
What is ‘land’? 

- “Land is an area of three-dimensional space, its position identified by natural or imaginary 
points located by reference to the earth’s surface”: Risk v NT of Australia [2002] HCA 23 at [119] 

- Latin maxim is “cuius est solum eius est usque ad coelum et ad inferos” meaning “the person 
who owns the land owns it from the heavens above to the centre of the earth below” 

- Maxim “if applied literally… is a fanciful notion leading to the absurdity of a trespass at common 
law being committed by a satellite every time it passes over a suburban garden”: Bernstein v 
Skyviews & General Ltd [1978] 1 QB 479 followed by ACQ Pty Ltd v Cook [2008] NSWCA 161 

 Actions at lower levels are often successful: 
- Overhanging cranes often leading to injunctions or damages: Bendal Pty Ltd v Mirvac 

Project Pty Ltd (1991) 23 NSWLR 464; LJP Investments Pty Ltd v Howard Chia 
Investments Pty Ltd (1989) 24 NSWLR 490 

- Encroachment of 6cm of cladding on a building was a trespass into the adjacent 
airspace: Break Fast Investments Pty Ltd v PCH Melbourne Pty Ltd [2007] VSCA 311 

- Man who leant over a fence and was bitten by the neighbour’s dog was not entitled 
to recovery as trespass was the cause of the bite: Johnson v Buchanan [2012] VSC 195 

 The maxim allows subterranean rights as a starting point 
- Injunction granted where ‘rock anchors’ intruded on the plaintiff’s land to provide 

support for construction: Di Napoli v New Beach Apartments Pty Ltd [2004] NSWSC 52 
- Urgent injunction granted where neighbour had dug under the foundations of the 

plaintiff’s home: Burton v Spragg [2007] WASC 247 
- However, exceptions may apply to this rule, notably to the Crown’s right to gold and 

silver: Commonwealth v New South Wales (Royal Metals Case) (1923) 33 CLR 1 

Boundaries 
- Boundaries can originate in a variety of ways: 

 Agreement between the adjacent owners 
- An agreement between adjacent owners which has been acted on for some time will 

be regarded as virtually conclusive: South Australia v Victoria [1914] AC 283 
- A boundary line between States or provinces, as between private persons, which has 

been run out, located and marked upon the earth, and afterwards recognised by the 
parties for a long course of years in conclusive: Hazlett v Presnell (1982) 43 ALR 1 

- Priority given to fixed survey mark over fence-line in place for many years when 
determining boundary of land: Westfield v Registrar-General [2003] NSWCA 343 

 Accretion 
- “Land which is gained gradually and imperceptibly from the sea is the property of the 

owner of adjoining land”: Gifford v Lord Yarborough (1828) 130 ER 1023 
- Change must have been so slow and gradual that it was imperceptible, and must have 

resulted from natural processes to apply: Butcher v Harkins [2001] NSWSC 15 
 If it does not meet these criteria, it is Crown land 

- Land can be lost as well as gained under ‘diluvion’: EPA v Saunders & Leaghur Holdings 
Pty Ltd (Sup Ct of NSW, Ct of Crim App; No 60070 of 1995; 26 June 1995) 
 Applies to Torrens title land: Verall v Nott (1939) 39 SR (NSW) 89 

- However, s 28 Coastal Management Act 2016 restricts the power of court to make a 
declaration about a water boundary that would increase the area of land 
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 This decision should be distinguished from that in Risk v Northern Territory of Australia 
[2002] HCA 23 where, for the purposes of the scheme in Aboriginal Land Rights (Northern 
Territory) Act 1976 (Cth), the word “land” did not include the adjacent seabed 

- In summary: 
 The Crown’s acquisition of sovereignty cannot be challenged in an Australian court 
 Native title is a ‘bundle of rights’: Western Australia v Ward [2002] HCA 28 
 Land may be held by the Crown as territory, but not as property 

- Crown has ultimate or radical title, not absolute beneficiary ownership 
 Not all native title will amount to ‘exclusive possession’: Northern Territory of Australia v 

Griffiths [2017] FCAFC 106 
 Native title is ascertained according to the laws and customs of the original inhabitants 
 Claimant must be Indigenous Australian: Hollier v Registrar of the National Native Title 

Tribunal (Full Ct FCA, 24 March 1998) 

The 1993 Act 
- Purposes of the Act summarised in Western Australia v The Commonwealth (Native Title Act 

Case) (1995) 183 CLR 373: 
 “The first of the enacted objects of the Native Title Act is 'to provide for the recognition 

and protection of native title' (s 3(a)). This object is achieved by a statutory declaration (s 
11(1)) that native title 'is not able to be extinguished contrary to this Act'. The protection 
given to native title by this provision removes its vulnerability to defeasance at common 
law by providing a prima facie sterilisation of all acts which would otherwise defeat native 
title. By that prima facie sterilisation, s 11(1) ensures that the exceptions prescribed by 
other provisions of the Act which permit the extinguishment or impairment of native title 
constitute an exclusive code. Conformity with the code is essential to the effective 
extinguishment or impairment of native title. The Native Title Act thus governs the 
recognition, protection, extinguishment and impairment of native title.” 

- Sets out procedures for claim of native title if there is some ‘connection’ between the tribal 
group and the land 

223 Native title – Common law rights and interests 
(1) The expression native title or native title rights and interests means the communal, group or 

individual rights and interests of Aboriginal peoples or Torres Strait Islanders in relation to land 
or waters, where: 

(a) the rights and interests are possessed under the traditional laws acknowledged, and the 
traditional customs observed, by the Aboriginal peoples or Torres Strait Islanders; and 

(b) the Aboriginal peoples or Torres Strait Islanders, by those laws and customs, have a connection 
with the land or waters; and 

(c) the rights and interests are recognised by the common law of Australia. 

- It is essential that there is an identifiable community that has retained the requisite connection 
or association with the land claimed 

- In determining whether the presence of a community of the land was sufficient to ground a 
claim to native title, it is necessary to look at it subjectively from the position of the indigenous 
community. The degree of presence on the land, the traditional practices, habits, customs and 
usages that form the life of that community: Ward v Western Australia (1998) 159 ALR 483 

 “Acknowledgement and observance of those laws and customs must have continued 
substantially uninterrupted since sovereignty… transmitted from generation to 
generation”: Members of the Yorta Yorta Aboriginal Community v Victoria [2002] HCA 58 
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Extinguishment of Native Title 
- The acquisition of sovereignty by the Crown exposed native title to extinguishment by a valid 

exercise of such power that was inconsistent with native title 
- In Mabo (No 2), the Court stated that for native title to be extinguished, it must be done: 

 with clear and plain intention 
 by the passing of legislation that manifests the intention to extinguish native title 

- Not common since the interpretation of the Racial Discrimination Act in Mabo (No 1) 
 by the passing of valid laws or executive acts creating right in land in third parties which 

are inconsistent with the survival of native title 
- Such as a grant in freehold estate, or land validly appropriated by the Crown, such as 

for roads, railways or public buildings 
- Grants in fee simple permanently extinguish native title: Fejo v NT (1998) 195 CLR 96 

 upon Crown acquisition of the absolute beneficial ownership of land 
- Once traditional native title is extinguished, the Crown’s radical title expands to a full beneficial 

title, for then there is no other proprietor than the Crown 
- Extinguishment is a matter of conflicting rights to be determined at the start of a grant of land, 

not by subsequent use: Western Australia v Brown [2014] HCA 8 
- Not everything called a ‘lease’ grants exclusive possession: The Wik Peoples v The State of 

Queensland & Ors (1996) 141 ALR 129 
 In Wik it was a pastoral lease for farming, which was a “creature of statute”, and intended 

to allow native use of the land for hunting, wandering and other traditional uses 
 ‘Perpetual lease’ granted under NSW Western Lands Act 1901 was found to extinguish 

native title by a 6-1 majority: Wilson v Anderson [2002] HCA 29 
 Mining lease did not extinguish native title rights, as it was not said to give ‘exclusive 

possession’. Even though it would have interfered with hunting and ceremonial use of 
the land, the grant of the mining lease did not of itself remove the right to undertake 
traditional activities (which could resume once mining operations ceased): WA v Brown 
- Lease explicitly provided other third parties were allowed access to the land so long 

as they didn’t interfere with the mining 

Compensation 
- By a narrow margin (4-3), the court decided it did not support the argument for payment of 

compensation for prior extinguishment 
 This was due to no clear and unambiguous statutory provision giving rise to a claim 

- However, the 1993 Act provides for compensation for ‘future’ extinguishment (post 1 Jan 1994) 
- Minimal common law guidance for calculating compensation 

 In Jango v Northern Territory (2006) 152 FCR 150, an airport had been built on land that 
was the subject of a native title claim. Issue was at what point extinguishment had 
occurred in order for compensation to be calculated. Court held extinguishment was 
when construction first commenced, not when construction was finished 

 No guidance in De Rose v South Australia (No 2) [2005] FCAFC 110, where compensation 
was ordered in a consent matter 

 In Northern Territory of Australia v Griffiths [2017] FCAFC 106, the Full Court thought that 
awarding 65% of the “market value” of the land was appropriate to represent economic 
loss, on top of compensation for non-economic loss and simple interest 
- Although they said in future cases an argument for compound interest might succeed 
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Equity and Real Property 
Equitable Interests in Land 

- Trusts 
 A gives land to T ‘on trust’ for his child, B 
 T is now the ‘trustee’ and B the ‘beneficiary’ 
 T has the ‘legal fee simple’ while B has the ‘equitable fee simple’ 

- Contract for Sale 
 The sale of land generally happens in two stages: 

- Exchange: a contract for a future transfer of land 
- Settlement: actual transfer of title 

 Once a contract for sale is signed (before settlement), the purchaser gets the ‘equitable 
fee simple’ while the vendor retains the ‘legal fee simple’ until completion 

 Majority in HCA recently stressed the need for commercial certainty in time stipulations, 
and restricted the circumstances in which a court of equity can provide a remedy for a 
purchaser where a vendor insists on completion by the specified date and time: Tanwar 
Enterprises Pty Ltd v Cauchi [2003] HCA 57 

 Circumstances in which a purchaser may be relieved by equity of the consequences of a 
failure to comply with an “essential” time stipulation should be restricted to cases 
involving “fraud, accident, mistake or surprise” 

- Restrictive Covenant 
 Equity binds owners of land not to use it in certain ways: Tulk v Moxhay (1848) 2 Ph 774 

- Doctrine of Part Performance 
 Contracts for the sale or dispositions of interests in land must be in writing: s 54A CA 

- Where this requirement would have been used as “an instrument of fraud”, courts of 
equity developed rules that allowed the agreement to be enforced where there had 
been “acts of part performance” 

- Acts must be “unequivocally and in their own nature referable to some contract of the 
general nature of that alleged”: Regent v Millett [1976] HCA 40; Maddison v Alderson 
(1883) 8 App Cas 467 

Defeat of Equitable Interest 
- The interest of “a bona fide purchaser for value of the legal estate, who has no notice of the 

prior equitable interest” may defeat equitable interest: Pilcher v Rawlins (1872) 7 Ch App 259 

Remedies in Equity 
- Discretionary 

 Equitable remedies are distinguishable from common law remedies in that their grant is 
always a matter for the discretion of the court, while common law remedies are available 
as of right to a plaintiff who has successfully brought their action to conclusion 

- Specific Performance 
 “A court of equity will almost always issue a decree of specific performance of a contract 

for the sale of land, in the absence of other discretionary considerations working against 
it, because each piece of land is considered to be unique; an award of damages is 
inappropriate because monetary relief will not necessarily replace the actual form of land 
and is not an equivalent substitute”: Parkinson (2nd ed) [1719] at 602 

- Injunction 
 A court order in aid of an equitable or legal right 


