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Overview of Legal Ethics 
- ‘Legal Ethics’ refers to normative values which set standards for legal practice 

 Ethics is ‘the science of conduct’: John McKenzie 
- Lawyers have a legislative monopoly over the provision of legal services, powers given by 

sections 6 and 10 of the Legal Profession Uniform Law (NSW) 2015 (‘LPUL’) 
 This makes ethical practice crucial to maintaining confidence with the community 

- Lawyers owe duties to many people, including: 
 Their client 
 The court and administration of justice 
 The legal profession 
 However, their duty to the court and to justice is paramount 

- In the social media sphere, lawyers should take particular care to avoid: 
 Creating unintentional solicitor-client relationships by answering legal questions online 

- Tailored legal information creates a relationship and the solicitor is then bound by 
professional conduct rules and responsibilities 

 Making contact with another lawyer’s client or a juror in an ongoing trial 
 Making comments online regarding current cases that might breach confidentiality or 

influence a juror (should they access the information) 

Approaches to Legal Ethics 
- Adversarial Advocate 

 Traditional conception, ethics are governed by role as advocate 
 Maximum vigour permitted by the law, while abiding with duty to court and rule of law 

- Responsible Lawyer 
 Officer of the court and trustee of the legal system, ethics governed by role of facilitating 

the public administration of justice 
 Issues decided on substantive merits as opposed to procedural or formal grounds 

- Moral Activist 
 Agents for justice through law reform, public interest lawyering and client counselling 
 Change the law and legal institutions to make the law more substantively just 

- Ethics of Care 
 Relational lawyering, where responsibilities to people and communities guide ethics 
 People and relationships are more important than legal institutions 
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Duty to the Client 
Relevant Provisions 

- SR.4, 7-9, 21 
- BR. 114 

Fundamental Principles 
- All decisions must be made with the client’s best interests in mind: SR.4.1.1 Legal Profession 

Uniform Law Australian Solicitors’ Conduct Rules 2015 (‘SR’) 
 However, you must follow the client’s instructions (generally): SR.8.1 

- Lawyers must exercise professional detachment, advising purely on the prospects of success 
- There must be reasonable prospects of success before taking a case 

 A claim must have reasonable prospects of damages being recovered 
 A defence must have reasonable prospects of defeating the claim or leading to a 

reduction in the damages recovered 
- Under SR.21.4, a solicitor must not make any allegations of criminality, fraud or other serious 

misconduct against a person unless they believe on reasonable grounds that: 
 there is material supporting the allegation on a proper basis, or 
 the client wishes the allegation be made, after having been briefed on the seriousness of 

the allegation and the possible consequences if the case is not made out 

Confidentiality and Legal Professional Privilege 
- Rule of law protecting communications and confidential documents between legal practitioners 

and their clients from disclosure under compulsion of court or statute 
 Communication must have been for the dominant purpose of the lawyer providing legal 

advice or professional legal services in current or anticipated litigation 
- Confidentiality must be maintained at all times: SR.9, BR.114 Legal Profession Uniform Conduct 

(Barristers) Rules 2015 (‘BR’) 
 There are a few rare exceptions to this rule, under SR.9.2, including the solicitor being 

permitted or compelled by law to disclose certain information: SR.9.2.2 

Capacity 
- There is no single legal definition of capacity, but it is generally the ability to fully understand 

decisions, other options and consequences   
 Test is relative to the specific transaction, and it is the ability to understand the nature of 

the transaction after it is explained: Gibbons v Wright (1954) 91 CLR 423 
- People whose cognitive capacity is impaired may be vulnerable to exploitation and may not be 

able to protect their own legal interests 
- General warning signs may include: memory loss, difficulty communicating, and disorientation 
- A preliminary assessment can be made by: 

 asking open-ended questions, avoiding leading questions, and making sure the client is 
answering the questions (not family/friends) 

- Other tests include: 
 Testamentary capacity test: Banks v Goodfellow 1870 LR 5 QB 549 
 Capacity to consent to medical treatment: s 33(2) Guardianship Act 1987 (NSW) 

- Representation of a person under legal incapacity is provided under Section 3 of the Civil 
Procedure Act 2005 (NSW) (‘CPA’) and r 7.18 Uniform Civil Procedure Rules 2005 (NSW) (‘UCPR’) 
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Duty to the Court 
Relevant Provisions 

- SR.3, 17-29 
- BR.4, 8, 25-26 

Fundamental Principles 
- A solicitor’s/barrister’s duty to the court and the administration of justice is paramount and 

prevails to the extent of inconsistency with any other duty: SR.3 and BR.4 
 A barrister has an overriding duty to the court to act with independence in the interests 

of the administration of justice: BR.25 
- A solicitor must: 

 Avoid any compromise to their integrity and professional independence: SR.4.1.4 
 Comply with the solicitor’s rules: SR.4.1.5 
 Not engage in conduct which demonstrates the solicitor is not a fit and proper person, be 

prejudicial, or bring the profession into disrepute: SR.5 
 Present their case as quickly and simply as may be consistent with its robust 

advancement: SR 17.2 
 Not make unsupported allegations of fraud and misconduct: SR.21.4 
 Not mislead the court: SR.19 
 Inform the court of any authority (either binding or persuasive) not raised in the hearing 

of a particular matter, even if it is detrimental to their own argument: SR.19.6 
- A barrister must: 

 Maintain high standards of professional conduct 
 Act honestly, fairly, skilfully, bravely and with competence and diligence: BR.4 
 Not engage in conduct which is dishonest, prejudicial, or likely to diminish public 

confidence in the legal profession: BR.8 
 Not deceive or knowingly or recklessly mislead the court: BR.26 

Honesty with the Court 
- Legal professionals cannot actively mislead the court or allow the court to be misled by a 

statement from a legal professional: SR.19 and Hatty v Pilkington (1992) 108 ALR 149 
- This includes: 

 knowingly submitting a false document to a court: Kyle v Legal Practitioners Complaints 
Committee (1999) 21 WAR 56 

 making a factual allegation before the court and then discovering it to be false, BUT failing 
to disclose the truth: Kyle 

 advising that a document should be destroyed where it is likely legal proceedings will be 
commenced requiring that document 
- applies even if there is no indication of an intention to commence proceedings 

- “Counsel must not mislead the court, cast unjustifiable aspersions on any party or witness or 
withhold the documents and authorities which distract from his clients”: Giannarelli v Wraith 
(1988) 165 CLR 543 

- “Central to the conduct of a fair trial in civil litigation is the process of discovery of documents… 
the process of discovery in this case was subverted by the defendant and its solicitor… with the 
deliberate intention of denying a fair trial to the plaintiff”: McCabe v British American Tobacco 
Australia Services Limited (2002) VSC 73 



14 | P a g e    
 

Duty to the Public and Other Lawyers 
Relevant Provisions 

- SR.6, 9-10, 22, 28, 30-36, 42 

Fundamental Principles 
- Everyone owes legal and ethical duties to other people who exist 
- Proximity is of great importance when considering the extent of these duties 

 Generally, the closer the proximity the larger the extent of duties owed 
- Lawyers must be especially careful when dealing with others, as they may find themselves 

accused of professional misconduct 
 Discrimination, harassment or workplace bulling is professional misconduct: SR.42 

- Lawyers take personal responsibility for payment of third parties when they procure services 
on behalf of/as agent for their client 

 If they don’t want to be responsible, they must make it very clear in advance: SR.35 

General Duty to the Public 
- A solicitor must: 

 Be honest and courteous in all dealings: SR.4.1.2 
 Avoid any compromise to their integrity and professional independence: SR.4.1.3 

- Lawyers can be disciplined for being dishonest in their personal lives 
 Lawyer disciplined for being ‘tricky’ by buying shares under slight variations of name to 

get around maximum purchase limits: NSW Bar Association v Sahade [2007] NSWCA 145 

General Duty to Other Lawyers 
- A lawyer cannot knowing make a false statement to an opponent, and if they do they must take 

all necessary steps to correct any false statement: SR.22 
- Examples of misconduct from negotiations: 

 A substantial departure from the standard of conduct to be expected of lawyer of good 
repute and competency as to constitute professional misconduct: Legal Services 
Commissioner v Mullins (2006) LPT 012 

- Lawyers cannot: 
 take unfair advantage of obvious errors: SR.30.1 
 take advantage of mistaken communications: SR.31 
 take advantage of ‘without prejudice’ discussions during negotiation 
 make unfounded allegations of unprofessional conduct against opposing counsel: SR.32 
 go behind their opponent’s back to talk to their client: SR.33 
 make unsubstantiated threats in letters of demand: SR.34 

Undertakings 
- An undertaking is a promise given by a lawyer 
- These are legally binding when they are given in the course of legal practice: SR.6 

 “Undertakings will be enforced by the courts because legal practitioners are officers of 
the court and because without enforcement undertakings would be worthless, persons 
and courts would be unable to rely on the word of a legal practitioner”: Vincent Cofini 
(1994) NSWLST 25 


