
TOPIC 3 – MARRIAGE, DIVORCE AND DE FACTO RELATIONSHIPS 

MARRIAGE 

Recall: a guiding principle of the FLA (s 43(1)(a)) – the need to preserve and protect the institution of marriage as the 

union of a man and woman to the exclusion of all others voluntarily entered into for life. 

Note some changes in terminology in 2005 

 Decree of dissolution of marriage  Divorce order 

 Decree nisi-becomes absolute  divorce order will take effect 

DEFINITION OF MARRIAGE 

Legal definition of marriage: Marriage Act s 5(1) (since 2004) – ‘the union of a man and a woman (3) to the exclusion of 

all others (4) voluntarily (1) entered into for life (2)’ 

Marriage Act 1961, Section 88EA – Certain Unions are not marriages 

 A union solemnized in a foreign country between a same sex couple is not a marriage 

 

Requirements for a valid marriage: 

 Consent 

 Capacity 

 formalities 

WHO CAN GET MARRIED? 

The union of a ‘man and a woman’  raises the issue – how do we define ‘man’ and ‘woman’? (note: this won’t be an 

issue when same-sex marriage is legalized) 

Re Kevin – the validity of marriage with a post-operative transsexual – note: we don’t know outcome if pre-operative. 

 Post-operative transsexual male married a woman  seeking declaration that the marriage was valid. 
Issue: was Kevin a man for the purposes of the Marriage Act? 
Held: Chisolm J – yes he was a male for the purposes of the Marriage Act. Appeal dismissed. Agreed with Chisolm J. 

 Man and women should be given their contemporary every day meaning. 

 Ability to procreate not necessary. 

McHugh J Re Wakim 1999 – arguably ‘marriage’ now means or in the future may mean, a voluntary union between 
two people to the exclusion of all others. 

Commonwealth of Australia v ACT [2013] 

 ACT legislated to legalize same-sex marriage. 

 Argument that ‘marriage’ (in s 53 hence given to the Commonwealth) meant opposite-sex marriage only. 

 The commonwealth has the power to legislate in respect of same sex marriage. Marriage includes same-sex 
marriage. 

 The Marriage Act does not provide for same-sex marriage 

 States and territories do not have the power. 

 ACT legislation could not operate concurrently-entire act of no effect. 

 

 

DIVORCE 



Since no fault divorce was introduced in 1975, the only ground for divorce is the irretrievable breakdown of the 

consortium vitae of the relationship (s48(1) FLA) which must be evidenced by 12 months of separation (s 48(2)). 

Furthermore, the court must be satisfied that there is not a reasonable likelihood of cohabitation being resumed (s 

48(3)). 

QUICKLY ADDRESS  IS THERE A REASONABLE LIKELIHOOD OF COHABITATION BEING RESUMED? 

Under s 48(3), a divorce order shall not be made if the court is satisfied that there is a reasonable likelihood of 

cohabitation being resumed. 

SEPARATION 

COMMUNICATING AN INTENTION TO SEPARATE 

The period of separation will begin when [one party] communicated their intention to separate to [the other party] - 

Price & Underwood. The fact that [the other party] did not agree is of no consequence, as separation can be unilateral (s 

49(1)). 

 The intention to separate has to be communicated to the other – Price & Underwood 

o This can be communicated verbally or non-verbally 

o Can be direct or indirect 

 Separation can be unilateral - s 49(1) 

WERE THEY SEPARATED FOR 12 MONTHS? 

The parties must have been separated for 12 months before the filing of an application for divorce (s 48(2), Price & 

Underwood). 

Where they continued to live together: 

 It is possible to separate and still live together/render household services to the other – s 49(2) 

o Similarly, it is possible to be together and not live together – you need an intention to separate – Price & 

Underwood 

 Corroboration required that they were apart – Pavey (where it was adult son, however it doesn’t have to be 

someone who lives with you. Eg. could be a trusted neighbor) 

 Compare and contrast relationship before and after separation - Pavey 

Example: Pavey 

 Slept in separate beds. Seldom ate together Stopped sleeping together (except once when he broke into her 
bedroom). Continued to do domestic duties for the other but only to keep the peace. 

Where they resumed cohabitation: 

Notwithstanding the fact that [X and Y] tried to make their relationship work between [period], s 50 FLA allows the 

periods of separation before and after the reconciliation to be added to meet the 12 month requirement. This is possible 

as their period of reconciliation did not exceed 3 months, and there was only 1 period of reconciliation. 

Possible second reconciliation? 

 To break up the cohabitation, it must be ‘substantial’ (s50(2)) 



EFFECT OF A DIVORCE ORDER 

The divorce order will take effect either one month after it is made (s55(1)(a)), or after the making of an order under s 

55A (whichever is later). 

S 55A – divorce order where there are children (report made by the Family Consultant) 

S 55A provides that a divorce order will not take effect unless the court had declared that it is satisfied that: 

 there either aren’t children of the marriage under 18, or  

 that if they are children under 18 

o that proper arrangements have been made for their care, welfare and development, or that 

o Even though there are children, there are circumstances meaning the divorce order should take effect 

even though such arrangements haven’t been made 

In Maunder, the Full Court found that s 55A places a positive obligation on the Court to protect the interests of the 

children. A decree shouldn’t be made regardless of the fact that proper arrangements hadn’t been made for the children 

except in exceptional circumstances. 

 In Maunder, the custom of ‘not holding the party to ransom’ was not a sufficient reason to make a declaration under 

s 55A regardless of the lack of arrangements. 

  



DE FACTO RELATIONSHIPS 

DEVELOPMENT OF THE LAW – BACKGROUND 

Since Kevin Rudd accepted the referral of power from states in 2007, de facto relationships became governed by the 

commonwealth legislation (the Family Law Act). 

Legislation re property, maintenance and financial agreements for de facto relationships included in part VIIIAB FLA. 

APPLYING FOR A PROPERTY SETTLEMENT AS A DE FACTO RELATIONSHIP 

WERE THEY IN A DE FACTO RELATIONSHIP 

You can NOT be in a de facto relationship if you: 

 Are married to each other – s 4AA(1)(a) 

 Related by family – s 4AA(1)(b) 
o Means where one is the child of the other 

(including adoptive), one is a descendant of 
another, or they have a parent in common – 
s4AA(6) 

You CAN be in a de facto relationship: 

 Even if you’re the same sex – s 4AA(5)(a) 

 Even if you’re in another de facto relationship or 
married – s 4AA(5)(b) 

 

 Distinction must be drawn between marriage and de facto relationships – you can’t draw parallels between the two 

– Moby & Shulter 

o Whilst the ‘essence’ of marriage is a degree of mutual commitment to a shared life, it is only one of the 

factors for a de facto relationship. 

To be in a de facto relationship, you must be living together on a genuine domestic basis – s 4AA(1)(c). The court can 

determine whether or not this is the case by considering the factors from s 4AA(2). 

 When so doing, the court is entitled to have regard to what it considers relevant, and attach whatever weight to 

factors as it considers appropriate (s 4AA(4)). 

 No particular finding in relation to any circumstance is necessary to decide whether a de facto relationship exists 

(s4AA(3)). 

 According to Jonah and Moby you MUST live together at some point. 

S 4AA(2) – considerations for determining ‘living together on a genuine domestic basis’ 
Those circumstances may include any or all of the following: 

a) The duration of the relationship 
b) The nature and extent of their common residence 
c) Whether a sexual relationship exists 
d) The degree of financial dependence or interdependence, and any arrangements for financial support, between them 
e) The ownership, use and acquisition of their property 
f) The degree of mutual commitment to a shared life  the CONSORTIUM VITAE 

 Example: one goes to hospital for a few months – does the other visit them every day?! 
g) Whether a relationship is or was registered under a prescribed law of a State/Territory (note s 90SB(d) and s 60EA(a)) 
h) The care and support of children 

 Doesn’t have to be shared children 
i) The reputation and public aspects of the relationship 

 Do they go out in public together or is this a clandestine relationship? 

 

 


