
Parties 

Joinder of Parties and Causes of Action 

The general rule is that each person whose presence as a party is necessary to enable the court 

to adjudicate effectively and completely on all issues must be included as a party: Court 

Procedure Rules 2006 (ACT) r210. 

There is the risk that the non-joinder of a claim may result in the later estoppel of that claim 

(by way of issue estoppel or Anshun estoppel), and so parties should bring forward their 

entire case: Henderson v Henderson (1843). 

The court is therefore guided by case management principles; the need to avoid delay and 

multiplicity of proceedings: Henderson v Henderson. 

• Anshun estoppel: if a party fails to bring a claim in an earlier proceeding, that party 

may be estopped from subsequently litigating that claim to prevent 

conflicting/contradictory judgements—the matter is res judicata and it would be an 

abuse of process to relitigate: Port of Melbourne Authority v Anshun. 

• Issue estoppel: when an essential element in a cause of action has been litigated, but a 

party seeks to reopen that issue in subsequent proceedings involving different causes 

of action; Arnold v National Westminster Bank [1991]; Todd v Jones [1969]. 

o Exception applies if new material could not have been adduced by reasonable 

diligence arises: Arnold (Lord Kieth of Kinkel). 

o The court will consolidate related proceedings to avoid issue estoppel: r210; 

Todd v Jones [1969] 

  

1. Who are the potential plaintiffs that may be included in the cause of action? 

Plaintiffs: the plaintiff is the party claiming relief: r20(1)(a). Two or more plaintiffs with 

separate causes of action may be included in the same proceeding if there are (i) common 

issues of law and fact and (ii) any of the rights to relief claimed arise in relation to the same 

transaction or events: r211(1)(i)-(ii). 

• If the plaintiff is under the age of 18 years, a litigation guardian must be appointed: 

r275(1). 

Causes of action: The plaintiff may include in the same proceeding as many causes of action 

as they have against the defendant/defendants: r200(1). 

2. Can the plaintiff/plaintiffs include the defendants in the same cause of action? 

Note: go to preliminary discovery first to identify the potential defendant/defendants. 

Defendants: the party against whom relief is sought: r20(1)(b). Two or more defendants may 

be included in the same cause of action if there are (i) common issues of law and fact and (ii) 

any of the rights to relief claimed arise in relation to the same transaction or events: 

r211(1)(i)-(ii). 

• A company can sue and be sued: Corporations Act 2001 (ACT) s 124(1); r30(4)—

except an unincorporated association is not a juristic person. 

• Proceedings can be started against a registered business name: r290. 



• The Commonwealth is liable to suit in contract or tort: Judiciary Act 1903 (Cth) s 

56(1) 

• The ACT Government is liable to suit in civil proceedings: Court Procedure Act 2004 

(ACT) s 21. 

Joint and several liability: If the defendants are jointly and severally liable, the plaintiff 

may sue one or all of the defendants in the same proceeding: r214(1). 

Defendants are jointly and severally liable in tort—the plaintiff may seek full 

recovery against a defendant, but the defendant may also seek contribution/indemnity 

from third parties and should do so in the same proceeding: r320; Anshun.  

Defendants may be jointly and severally liable in contract if two or more persons 

under the same contract jointly promise to do the same thing, and also severally make 

separate promises to do the same thing. 

Joint liability: if the defendants are jointly liable, the plaintiff must sue all defendants, 

otherwise the court may stay the proceedings until those defendants are included: r214(2). 

When two or more persons jointly promise to another person to do the same thing (eg 

mortgagors are jointly liable). 

Doubt as to the identify of defendant (-go to preliminary discovery): if there is doubt 

concerning the identity of the defendants, or the respective amounts for which the defendants 

may be liable, they may be included in the same proceeding: r215. 

• But if a defendant is inappropriately included, then that party can apply to be 

removed: r230. 

 

3. Can the defendant counter-claim against the plaintiff? 

The defendant may counterclaim against the plaintiff in the same proceeding: r461. 

Representative Proceedings 

1. Can the plaintiffs bring representative proceedings against the 

defendant/defendants? 

Representative Proceedings in the ACT 

• If numerous people have the same interest or liability in a proceeding, the proceeding 

may be continued by any 1 or more of the plaintiffs representing all of them: r266(1). 

• Numerous people will have the same interest or liability if the plaintiffs have a 

‘community of interests in the determination of some substantial issue of law or fact’: 

Carnie v Esanda (1995) per Brennan J and McHugh J agreeing. 

• The courts will be guided by the purpose of the provision which is to facilitate the 

efficient administration of justice: Carnie per Mason CJ, Deane and Dawson JJ at 

404. 

• This is an opt-in procedure; only members of the group are bound by judgement: 

r267. 

Representative Proceedings in the Federal Court 



• Plaintiff: Representative proceedings may be commenced in the Federal Court if (i) 7 

or more persons have claims against the same person, (ii) the claims of all those 

persons arise out the same, similar, or related circumstances and (iii) the claims of all 

those persons give rise to a substantial common issue of law or fact: Federal Court 

Act 1976 (Cth) s 33C(1). 

• Must file the originating process in accordance with s 33H via Form 19; describe the 

group members, specify the nature of their claims, and the common questions of law 

and fact—notice must also be given per s33X regarding commencement and opt-out 

rights. 

o Whether all the plaintiffs must have a claim against all the defendants is 

unclear: Phillip Morris (2000); Cash Converters (2014). 

o A substantial common issue of law or fact must be a ‘real issue of substance’: 

Wong v Silkfield (1999). 

• The limitation period is suspended with the commencement of a group proceeding:  

• This is an opt-out procedure; all members are deemed to be part of the group and the 

judgement is binding upon them: s 33E (no consent) and s 33ZB (binding judgement). 

o Members have a right to opt-out, and notice given per Practice Note 17: s 33J. 

• Defendant: the defendant may apply for a ‘declassing order’ under s 33N if the court 

considers that is in the interests of justice that the proceedings no longer continue as 

representative proceedings, having regard to: (i) costs, (ii) whether the relief could be 

sought by other means, (iii) whether representative proceedings are an efficient and 

effective means of dealing with the claims, (iv) or it is otherwise inappropriate. 

o In Williams v FAI Home Security (2001), the court had regard to: the 

complexity and duration of litigation, the stage of proceedings, risks of finding 

liability, the ability of the respondent to withstand greater judgement, best 

methods of recovery for the plaintiff, and advice from counsel.  

o If representative proceedings are declassed, it presents the risk of an issue 

estoppel or cause of action estoppel arising in concurrent individual 

proceedings (see above). 

 


