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Law of Associations Exam Notes 

Pre-registration contracts 

Section 131 requires the following elements: someone has signed a contract on 
behalf of a company that has not yet come into existence. If the company ratifies the 
contract or enters into a substitution contract the contract is still binding.  

If company does not enter into a contract in substitution, or does not ratify the 
contract or never comes into existence then the person who signed the contract is 
liable. 

If company enters into a contract in substitution means that the company is liable 
and bound by the contract. If company refuses to ratify the contract person who 
signed the contract can be sued or the court can elect to the company to be sued. 

Fiduciary duties of promoters 

Promoters owe fiduciary duties to the company they are incorporating. Promoters 
must act in best interests, without conflict of interest: Tracy v Mandalay; Twycross v 
Grant. There are active promoters who are actively involved in the registration of the 
company and making it come into existence (for example by lodging forms and 
registering business name). There are also passive promoters who are not involved 
in the registration of the company but they will derive a benefit or profit from the 
company when it comes into existence. 

Promoters must disclose any secret profits they intend to derive from the company 
to an independent Board of Director. If they fail to do so, they will be in breach of 
their fiduciary obligations.  

Promoters don't have to become directors. Over time if someone else becomes 
director and later discovers that promoters upon incorporation has derived a secret 
profit without disclosure to an independent Board of Directors, then those 
promoters will be sued for breach of fiduciary obligations. 

Company constitution 

Changing constitution under s136 which requires a special resolution (75%). A 
company does not need to have a constitution unless it is a no liability and public 
listed company. If it is a no liability company then need to say that company is for 
mining purposes in the constitution. If company does not create a constitution they 
can adopt the replaceable rules under s141 or company can adopt the replaceable 
rules and modify them under s135.  

S140 unless a member agrees in writing by a change in the constitution, will not 
apply, where the modification requires: 

(a)  requires the member to take up additional shares; or 

(b)  increases the member's liability to contribute to the share capital of, or 
otherwise to pay money to, the company; or 

(c)  imposes or increases restrictions on the right to transfer the share 

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#member
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#member
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html#liability
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#money
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#company
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1371.html#right
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Gambotto’s case 

Gambotto’s case only applies where the directors try changing the constitution to to 
forcefully expropriate the shares of a member or take away valuable rights from 
them.  

Separate legal entity 

Salomon’s case: Company is a separate legal entity if it is not incorporated for 
fraudulent purposes or as a sham. Hence, company is liable for its own debts. 

Lifting the corporate veil 

- Insolvent trading: s588G 

- Avoid legal obligations: Gilford Motors case. 

- Agency: Smith Stone and Knight case (however in Australia the courts do not 
readily lift the corporate veil using agency). 

Contracts 

Company can enter into contract directly: s124. You need to also talk about 
assumptions under s128 and 129. 

Signature: s127 (common seal with 2Ds or 1D and 1 comp sec or no common seal 
with 2Ds or 1D and 1 comp sect.  

Need to talk about power to enter into contracts. 

Directors have no authority enter into contracts on by themselves. 

Company can enter into contract through agent: s126 

If MD: express or implied. Normally have implied authority to bind company by 
signature alone. Can also have apparent authority. 

If D: does not have authority unless given express authority. However, must consider 
apparent authority. A MD can hold out D as having authority then it is acceptable.  

 

Corporate Governance 

Directors 

. Definition of director s 9: A person can be considered a director and as such liable 
for directors’ duties if the person falls under one of these categories:  

- a person who is appointed to the position of a director (appointment must be 
according to the internal governance rules of the company) or 

- de facto director: if the appointment of a person is invalid or was never 
appointed director, but that person acts as if they were a director or 

- shadow director: in this situation this person is not appointed a director but 
the person is in control of the BOD (they dictate to the BOD what to do). 
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Additionally directors can be put into different categories such as executive directors, 
non- executive directors, managing directors...  

Appointment of directors 

 Named in the application for incorporation with their consent : s 120. 
(Appointment of members and company secretary also needs to give consent 
to become member or secretary). 

 A company may appointed a director by resolution general meeting: s201G (RR) 

 Directors may appoint other directors: s 201H (RR) 

 Appointment of 2 + directors by a single resolution in a public company (this 
means everyone has to agree to the appointed for it to be valid): s 201E 

Removal of director 

S203C Proprietary company: Removal by members--proprietary companies (RR 
A proprietary company: 
(a)  may by resolution remove a director from office; and 
(b)  may by resolution appoint another person as a director instead. 
 

S203D 

Powers of Directors 

Who is in control of the company? The board of director (aka the directors) is in 
control of the company. They decide on the management of the company: s 198A 
(note this is a replaceable rule). A director by himself/herself in a company that has 
more than one director does not have any implied power to bind the company. 
Hence, individual directors are only entitled to be involved in decision-making but 
not signing contracts on their own on behalf of the company. 

Managing directors have implied powers to be in charge of the day-to-day business 
(management) of the company: s 198C. Note that under this section directors can 
revoke or vary the powers of the MD. However the company’s constitution may limit 
the power of the board of directors and the managing director because ss 198A and 
198C are replaceable rules. 

The members of the company are not usually involved in the management of the 
company. Automatic Self-Cleansing Filter Syndicate Co Ltd v Cuninghame [1906] 
established that shareholders cannot override the decision of the board of directors 
to manage business of the company (unless there are exceptions, eg company’s 
constitution gives the member such power). 

John Shaw & Sons (Salford) Ltd v Shaw [1935] states that “the only way in which the 
general body of shareholders can control the exercise of the powers vested by the 
articles in the directors is by altering the articles, or, if opportunity arises under the 
articles, by refusing to re-elect the directors of whose actions they disapprove”. 
“ They cannot themselves usurp the powers which by the articles are vested in the 
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directors”.  

General powers of directors 

 General meeting of the company has power by special resolution to, for example : 

 Change the company’s name :  s 157 

 Adopt, repeal or modify its constitution : s 136 

 Change the company type : s 162 

 General meeting by resolution may, for example : 

 Alter rights attaching to shares ; Pt 2F.2 

 Reduce share capital : s 256B 

 Covert all or any of its shares into larger or smaller 
numbers of shares : s 254H 

Disqualification from acting as a director 

 Bankruptcy: person disqualified if they are an undischarged bankrupt or has 
executed a personal insolvency agreement 

 Convicted of an indictable offence- automatic – s 206B 
 Automatic disqualification = 5 years : s 206B. ASIC may apply to the court for 

an extension up to 15 years : s 206 BA. 
 Court has a discretionary power to disqualify a person : ss 206E, 206A 
 ASIC has the power to disqualify a person from management for up to 5 

years : s 206F 
 ASIC has the power to disqualify a person from management for up to 5 

years : s 206F 
 Court on ASIC’s application may disqualify a person from management for 

contravention of a civil penalty provision : s 206C. 
 See Asic v Adler (2002) 168 FLR 253 

 

 

Board of directors 

 Northside Developoments Pty Ltd v Registrar – General (1990) 170 ClR 146 at 
205: 

- Directors can only act collectively as a board and the function of an individual 
director is to participate in decisions of the board. 

- Directors can only act at a meeting unless the constitution permits otherwise.  

 Note though s 248 A passing of a resolution by the directors without a 
meeting . 

 Sole director/ member of a Pty Ltd Company : s 248 B. 

 


