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FRAMEWORK: 
 

I. Duty – D owed P a legal duty to P take reasonable care to avoid risk of harm that P suffered 
1. Reasonable Foreseeability (simple cases) 
2. Sufficient Relationship (complex cases)  

i. salient features + other duty considerations 
3. No legal policy or conflicting duties 

 
II. Breach – D must breach that duty of care in that doing of the relevant act or the doing of it in the manner it 

was done was inconsistent with what a reasonable man would do by way of response to the foreseeability of 
the risk 

1. Standard of Care  
i. Reasonable foreseeability of risk) 

s5B(1)* 
(a) Foreseeable risk 
(b) Not insignificant 
(c) Reasonable person would have taken precautions (s5B(2)*) 
S5B(2)* 
(a) probability 
(b) seriousness 
(c) burden 
(d) social utility 

ii. Reasonable response to risk (s5C(a)*) 
iii. Other relevant things 

2. Reasonable Person 
i. Standard reduced: age 
ii. Standard increased: professionals 

iii. Standard same: Inexperience / Mental illness  
3. Proving Breach 

i. P must particularise what D should have done (s5C(b)*) 
ii. Time for assessing risk 

iii. Industry standards and statutory breaches 
iv. Relevance of D’s later corrective action (s5C(c)*) 

III. Causation  
1. Factual causation (‘necessary condition’) (5D(1)(a)*) 
2. Scope of liability (‘remoteness’) (5D(1)(b)*) 
3. Exceptional cases  
4. Limits 

i. Multiple D’s / multiple sufficient causes / material contribution  
5. Remoteness of damage 

i. RF of harm of that kind 
ii. New intervening act 

iii. Kind of injury / manner occurring  
iv. Extent of damage ‘eggshell skull’ rule  

IV. Defences  
1. Contributory negligence (partial) 
2. Voluntary assumption of risk (complete) 
3. Intoxication  

V. Vicarious Liability  
1. Relationship (employees/contractors) 
2. Course and scope of employment  
3. D’s negligence not employers  



Negligence Definition: 
 
“Negligence is the omission to do something which a reasonable man, guided upon those considerations which 
ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man 
would not do” – Blyth v BWC 1856 p.178 
 
[P must show that actual loss or harm was suffered] 

 
 

DUTY OF CARE  
 
D must owe P a duty to “take reasonable care to avoid acts or omissions which [D] can reasonably foresee would be 
likely to injure …persons who are so closely and directly affected by [D’s] act that [D] ought reasonably to have them 
in contemplation as being so affected…” – Lord Atkin (D v S* – p.103) 

 
Step 1:  Established Category 

1. Duty of road users to exercise reasonable care to avoid foreseeable physical harm to other road 
users: Chapman v Hearse* [2.3.2C]  
 

2. Duty of manufacturers of consumer products intended for consumption / use in the form in which 
they issue them with no reasonable possibility of intermediate examination before consumption, 
where foreseeable that lack of reasonable care in the manufacturing process might injure the 
consumer’s person: Donoghue v Stevenson* [2.2.7C]  
 

3. Duty of medical practitioners towards patients, to exercise reasonable care and skill in diagnosis, 
advice and treatment: Rogers v Whitaker* [3.2.19C]  
 

4. Duty of occupiers of premises, owed to lawful entrants, to exercise reasonable care and skill to 
avoid foreseeable injury to entrants arising from the physical state and condition of the premises: 
Zaluzna v Safeway Stores [7.5.4C; you need not read this case extract as such]; also (Week 9-10) 
Modbury Triangle Shopping Centre v Anzsil* [7.5.17C, discussing Zaluzna]  
 

5. Duty of care of employers to employees to take reasonable care to ensure a safe workplace: 
various cases, none specifically focussed on (see e.g. Paris v Stepney Borough Council).  

NOTE: a Council owes a DoC to recreational users of its facilities to take reasonable steps to guard against 
foreseeable risks of injury (duty analogous to that of an occupier) 

→ If ‘established’, briefly identify why:  
i.e. P is a patient, D is a doctor; this is a patient-doctor relationship; the authority for this is R v W; then swiftly move 
on to breach 
 

Step 2: Simple Cases (Non-Established Category) 
 
>> Must be a clear positive act by D (a private individual) 
>> Act must directly causes physical harm to P 
→ If above is satisfied, then RF on D’s part, of harm of that general nature to that class of P’s is usually enough  
 

Step 3: Complex Cases (Esp. Omission) 
>> Must be RF that harm of that general nature to that class of P’s would be suffered   
>> Complex because loss is unusual; not a physical type of loss; act of D is an omission (not  positive act) 

 
 



** Must be proven on the balance of probabilities through objective testing (based on what the D ought to have 
known) 
 
 

Plus, Established No Duty Cases 
 

1. Good Samaritan  
i. s57(1) protection of good Samaritans  

2. Police  
i. Sullivan v Moody* 
ii. Stuart v K-V* 
iii. Tame v NSW* 
iv. Cran v NSW 

▪ Police do not owe a DoC to the people they are investigating  
3. Joint illegality of D and P 

i. Millar v Millar 
ii. s54 criminals not to be awarded damages 

 
_______________________________________________________________________________________________ 
 

ORIGINS: 
 
→ Donoghue v Stevenson* [MANUFACTURERS TO END USER CONSUMERS] 
Obiter – ‘neighbour test’ – Lord Atkin – p.103  
A duty of care may be owed to anyone directly or indirectly affected by ones acts or omissions  
Not everyone in society is related to you in law / is your neighbour in law. Some people are strangers to 
you in law, so that even if you injure them, they have no recourse against you.  

“…rules arise which limit the range of complainants and extent of remedy… ‘love your neighbour’ 
becomes in law ‘must not injure your neighbour’… 
… ‘Who is my neighbour?’ receives a restricted reply =  
… D must take reasonable care to avoid acts or omissions which D can [should] reasonably foresee 
likely to injure…persons so closely and directly affected by D’s act that D ought reasonably to have 
had them in contemplation as being so affected…” 

 
Sullivan v Moody* [CONFLICTING DUTIES] [PARENTS UNDER INVESTIGATION] [RF IS NOT ENOUGH]  
In determining a stranger in law, courts must bear in mind:  
(1) the need to be cautious in imposing limits/duties on individuals who are otherwise free to act in society as they 

please (and take responsibility for their own actions), and; 

  

(2) otherwise, the law of negligence will colonise other areas of law (i.e. take over the law of contracts or of 

consumer protection etc. because DoC would just take over those things) – to preserve coherence in the law / 

the autonomy of people moving around in society  

Example – a blind man walking towards a cliff is not owed a DoC by an onlooker because there is no legal 
relationship between the two parties  
Facts:  
Parents were under investigation by the authorities (acting on their statutory duties/powers) for alleged 
child sex abuse; some of them claimed to have developed psychiatric illness as a result of knowing they 
were under investigation / were suspected of abusing their own children; parents requested compensation 
as plaintiffs stating the way the investigators had gone about the case had been negligent/careless and 
exposed them to harm included psychiatric harm  
Issue: Should a duty of care be imposed on parents investigated in child sex abuse cases? Is it reasonably 
foreseeable that if you do not carefully manage information regarding child sex investigations that harm 
may be caused to the plaintiffs? (yes) 



Held: Harm of this kind (harm to suspects as a result of negligently going about the process of the child sex 
abuse investigation) was RF; but that there must be some special relationship factors; 
Judgement: Either there weren’t sufficient relationship factors in this case to warrant the imposition of a 
duty of care, and/or even if there were, there is a positive reason not to recognise a duty of care as it 
would create conflict in the law for people that are under statutory duty to investigate child sex abuse in 
the best interest of the child would also be under torts law duty to the suspects of the investigation not to 
carry it out negligently. In practice, the fear of being sued would prevent people from investigating 
potential suspects 
The court rejects proximity as the ‘test’ or ‘formula’; but does not reject the concept. Must explain what 
‘salient features’ point towards or away from recognising a duty of care. 
Defendants = investigators; interests of the children in the case are paramount  
Held:  
The fact that harm of this kind was reasonably foreseeable in that it was not far-fetched or fanciful does 
not mean that a duty of care was owed.  
 
_______________________________________________________________________________________________ 
 

a) REASONABLE FORESEEABILITY (GENERAL) 
 
i. Should the D involved in that type of activity have reasonably foreseen that their activity created or 

involved risk of harm (of that general kind) to P or to a general class of Ps to which P belongs? 
ii. Does/should this kind of D owe a duty to take reasonable care to avoid this general kind of harm to this 

class of Ps? 
iii. Did D owe a DoC to a class of P’s to which P belongs? Was P a RF P? 
iv. But, what is reasonably foreseeable? 

= harm of the kind was not far-fetched or fanciful (‘not unlikely’) 
 

LEAD AUTHORITIES:  
 
Chapman v Hearse* [ROAD USERS] p.115-16 
 
>> harm of that general kind suffered to a general class of plaintiffs to which she belongs, was reasonable in the 
sense that it was not unlikely  
>> P does not need to show D should have foreseen the exact sequence of events, just that harm of that general 
character was RF 
 
Facts: 
P was driving negligently & collided with car in front; P was thrown from car and landed on road. Dr Cherry topped 
his car to attend P. While attending P, D negligently ran down Dr Cherry, killing him. Action successfully brought 
against D for the benefit of Dr Cherry’s widow/children. Hearse initiates separate claim claiming Chapman caused 
chain of events and is therefore liable. 
Note: 
Must demonstrate that if you drive negligently, you may cause an accident, that accident may cause someone to 
come to your rescue, and they will be exposed to risk of injury  
Issue: 
Does the DoC owed to other road users extend to rescuers who might render assistance because of someone else’s 
negligence? 
Held: 
Yes – it as RF. 
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Sydney Water v Turano* 
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