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Made by either the legislature (the parliament) or the judiciary (the court system). 
- The word ‘government’ refers to the group of individuals and institutions charged with 

constitutional authority to make, administer and interpret the law.  
- The word ‘state’ can refer to either the government or to the governed territory (e.g. the 

State or the nation) as an organised political community.  
- A ‘sovereign’ is a supreme ruler of a state. In a traditional monarchy, the king or queen (or 

‘monarch’) is the sovereign. In modern liberal democracies, including constitutional 
monarchies such as Australia, it is the parliament that is seen as sovereign – hence the term 
‘parliamentary sovereignty’. 

Natural law versus legal positivism 
Natural law theory 
There is an intimate and necessary relationship between the law and a set of higher values – may be 
‘laws of God’, or the universal principles of morality and justice.  
Law made by government - positive law, objective standards (something is right or fair) - natural law 
Legal positivism 
Legal positivism insists that one should focus not upon what the law ought to be, but upon which 
the law is.  
Preventing the misuse of power 
In a state that aspires to rule of law, the police should be able to detain someone only if they are 
explicitly authorised to do so by law; they should not be able to detain a person simply because 
someone in a position of authority wants them detained. 

Three important characteristics: 
1. The law will be applied equally to everyone, regardless of their social status, culture, religion 

or political beliefs. 
2. The courts will uphold the legal rights of the citizens, including the right to personal 

freedom. 
3. No person will be punished other than for conduct that is expressly made illegal. 

Other important principles in the rule of law: 
- The doctrine of separation of powers according to which there must be a clear separation 

between those who make the law (the legislature), those who administer the law (the 
executive) and those who interpret the law (the judiciary).  

§ one arm of government should not control or interfere with the functioning 
of another arm 

§ one arm should not exercise a function of another arm 
- The principle that a person should not be tried more than once for a given crime (known as 

double jeopardy). 
- A person who has been arrested must be told what crime they have been accused of, and be 

given a fair trial. 

Categories of law (4 ways to categorise law) 
Substantive and procedural law  Public and private law 
Civil and criminal    Domestic and international law 
Substantive and procedural law: Difference concerned with what the law is how the law works. 

Substantive law (private or public law): legal rules that set out the rights and obligations of 
individuals and the state (e.g. whether a person is entitled to compensation because another 
person has defamed them). 
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Procedural law (criminal or civil law): regulate legal process such as civil litigation or a criminal 
prosecution (e.g. whether a defendant is entitled to a jury at their trial and whether they are 
entitled to appeal to a higher court).  

Public law and private law: Substantive law > public or private 
Public law: concerned with the relationship between the citizen and the state. 
• Constitutional law regulates the relationship between the various arms of government and 

between the government and its citizens, and grants human rights and civil liberties to 
citizens (Johnny has been accused of having committed a criminal offence and he wants to 
argue that the government did not have the power to make the law he has been accused 
of).  

• Administrative law regulates the administrative activities of the government. It allows 
citizens to hold administrative bodies such as local governments and government 
departments accountable for their actions, and gives citizens the right to seek judicial review 
of administrative decisions. 

• Criminal law establishes criminal offences and the penalties for their infringement. 
• Taxation law regulates the administration and collection of tax.  

Private law: concerned with the relationships between individuals within the community. 
• Tort law: provides a remedy for those harmed by the acts or omissions of another. E.g. 

trespass, negligence, defamation, nuisance and passing off. 
• Contract law: law regulating agreements and promises.  
• Competition law: seeks to ensure that business organisations do not misuse their market 

power. Consumer law protect consumers from unfair commercial practices by business 
organisations. 

• Property law: regulates property rights. Personal property – intellectual property, things. 
Real property – title to land, mortgages, leases and licenses.  

• Commercial law: regulates various commercial matters including agency, franchises, 
insurance and bankruptcy. 

• Employment law: regulates the relationship between employers and employees.  
• Company law and partnership law: regulate the establishment, management and 

dissolution of corporations and partnerships.  

Criminal and civil law: Procedural law > can be criminal or civil law 
Criminal law establishes criminal offences and the penalties for their infringement. In a criminal 
trial, the dispute is between the state, represented by the prosecutor, and the individual. 
Civil law = private law 

Domestic and international law 
Domestic law (or municipal law): The law that regulates persons within a particular jurisdiction 
such as a nation or a State. 
Public international law: The set of rules regulating the relationship between states.  

The sources of public international law are customs and treaties and conventions between 
states. Example, the Vienna Sales Convention, which regulates the international sale of 
goods, and the Berne Convention, which regulates international protection of copyright.  

Private international law (sometimes referred to as ‘conflict of laws’): The set of rules that 
determine which state’s laws should be applied to resolve a dispute between people in different 
states. Settled on the basis of common practices or upon the terms of agreement between 
parties. 

Three issues must be addressed before an Australia court can resolve an international legal dispute: 
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1. Does the court have the basic jurisdiction to hear the case? 
2. Which law should apply? 
3. Is the court the most convenient and appropriate forum in which to resolve the dispute? 

Jurisdiction: The extent of the power and authority conferred upon a parliament, a government 
body or a court. 
Statement of claim: A document setting out the plaintiff’s claim that commences a civil action. 
Australian courts have the discretion to refuse to hear a case or to send it elsewhere – referred to as 
‘forum non conveniens’.  
Justice, ethics and politics 

• Justice as divine command – Justice is the authoritative command of a deity such as the 
Christian, Islamic or Jewish God. For example, if a person breaks a promise they should 
compensate the promise because the Koran says so. 

• Justice as natural law – Justice is a universal and absolute concept, an objective standard 
against which all laws and legal processes can be judged. For example, if a person breaks a 
promise they should compensate the promise because breaking promises is wrong, and 
people who do wrong should compensate those harmed, and that is just the way it is. 

• Justice as positive law – whatever the law says.  
• Justice as mutual agreement – whatever the community agrees that it is.  
• Justice as consequentialism – Justice is the decision or action that has the best consequences 

in terms of total welfare. This is a pragmatic conception of justice. For example, if a person 
breaks a promise they should compensate the promise because this is likely to deter others 
within the community from breaking promises, and this will benefit the entire community.  

Types of justice 
Distributive justice: the fair and proper distribution within a group or a community of things such 
as wealth, resources and power.  

A number of possibilities to what is considered ‘fair and proper’: 
• Egalitarianism: resources should be distributed equally within a group or community.  
• Desert theory: resources should be distributed according to what each member of a group 

or community deserves.  
• Utilitarianism: resources should be distributed so as to maximise the total or average 

welfare across all members of the group of community.  
Retributive justice: a fair and proper response to a wrongful act.  

When is punishment of a wrongdoer justified? What type of punishment is appropriate? Once again, 
many possible answers: 

• Desert theory – what does offender deserve? Offenders must be dealt with as individuals. 
Impact of the punishment upon the individual more > benefits to the community. 

• Utilitarian – punishment is justified if it maximises the overall welfare of the community by 
deterring other offenders, rehabilitating existing offenders, or ensuring that the law is 
complied with.  

Restorative justice: An approach to criminal justice concerned with restoring or healing the 
victim and reintegrating the offender into the community. 
Procedural justice: is achieved if a person receives a fair hearing or trial.  

Law and ethics 
• Deontologicalism – ethical rules are universal rules ‘created by God or existing in nature. 

They apply to everyone, everywhere, all the time.  
• Consequentialism – emphasises the consequences of behaviour/action. 
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• Relativism – ethical values, rules and standards differ from time to time and place to place; 
there are no universal standards of right and wrong. 

• Virtue ethics – you should focus not upon the criteria for making ethical choices but upon 
the personal qualities of an ethical person 

The Australian legal system 
Key characteristics of the system 

Six key characteristics of the Australian legal system. 
A liberal democracy 

It is a representative democracy. Representatives are elected. Emphasis placed upon individual 
freedom. 
Democracy: a form of government in which citizens have a say in decisions that affect their lives, 
including participation in the proposal, development and passing of legislation.  
Representative democracy: A form of democracy where the citizens vote for officials who 
represent them when engaging in the legislative (law-making) and executive (administrative) 
aspects of government.  
[pg. 30] Liberal democracy: A form of representative democracy in which laws are made by, and 
the executive government consists of elected representatives who exercise their power subject to 
the rule of law and to the constitution.  

A common law legal system: judge made law and legislations 
A constitutional monarchy 

Constitutional monarchy: A country where the head of state is a king or queen who holds that 
position subject to the constitution and with the consent of the people, and who exercises little or 
no actual power.  

Represented in Australia by various Crown representatives: the Governor-General in the 
Federal government and the State Governors in the various State governments.  

Crown representative: The monarch’s representative in government, e.g. the Governor-General 
in Federal government, and the Governor in State government. 
Forms of government 
• Monarchies – a country where the head of state is a king or queen. Can be constitutional or 

absolute monarchy.  
• Presidential systems – head of state is a president rather than a monarch. Can be full 

presidential or semi-presidential system. Full – head of state is also head of executive 
government, no prime minister (USA). Semi – president is head of state and exercise some 
executive power, but executive power is also exercised by ministerial council led by a prime 
minister who is also leader of the legislature (France, Russia). 

• Parliamentary republics – head of state is a president who exercises little or no executive 
power, mainly a figurehead only. 

• Theocracies – head of state is determined by the rules of the state religion (Iran, Vatican 
City) 

• One party states – political power is exercised by a single political party  
A federation 

Australia is a federation – there are various State governments. The State governments are 
‘partners’ and power is shared by these governments in accordance with the Australian 
Constitution.  

Separation of powers 
Federation: A system of government where legislative, executive and judicial power is shared 
between a national government and various State or regional government. 


