
INTRODUCTION 
 

Historical Development of the Corporate Form 
 

UK 

 

• Companies were first developed in boroughs and guilds (essentially a trading association where there is 
a common interest) 

• Incorporation by Royal Charter in order to obtain legitimacy from the King (‘regulated companies’) 

o Charter set out rights and responsibilities, gave them the right to that particular industry and to 
exclude non-regulated companies from trading within that sector 

• Incorporation by Private Act of Parliament (‘statutory companies’) 

• There was a lot of State control over the incorporation process  

• Parliament’s unwillingness to grant charters lead to the informal creation of Joint Stock Companies 
o Black market for companies – rejection of State control 

o Mimicked the benefits of regulated and statutory companies but they were in fact, large 
partnerships 

• Some influential Royal Charter companies lobbied the Government to quash joint stock companies 

• South Sea Bubble – Bubble Act 1720 was passed designed to outlaw Joint Stock Companies by making 

it an offence to trade without organisations 
o Huge losses – people unsure if they had invested in chartered companies – withdrew money 

o Ineffective – no prosecutions against Joint Stock companies  

• The repeal of the Bubble Act in 1825 marked the birth of modern corporate law – the State recognising 
individuals could incorporate  

• Joint Stock Companies Registration and Regulation Act 1844 – permitted statutory incorporation of joint 
stock companies as a right, did not need permission/authorisation from the King 

• Limited Liability Act 1855 granted corporations limited liability, limiting potential loss shareholders could 
suffer – necessary to encourage investment 

• Companies Act 1862 – the blueprint for 20thC corporate law 
 

Australia  

 

• Administration of company law has been complicated by the political system and s 51(xx) of the 

Constitution 
o The power to legislate for the registration of corporations belongs to the States: NSW v 

Commonwealth (NB: States can ‘refer’ their power to the Commonwealth) 

• 1901 – 1950: separate State Acts governing corporations, based on Companies Act 1862 (UK) 

• 1961 – 1963: Uniform Companies Act passed in each state, based on Victorian Act   
o Failed because there was still no Commonwealth involvement – inconsistency  

• 1978 – 1991: co-operative scheme in the Companies Code 1981 – administered by States individually 

and the Commonwealth: duplication of administrative burden, inconsistency of treatment 

• 1989: Corporations Act 1989 – first truly national scheme but was successfully challenged in NSW v 

Commonwealth (Commonwealth had no power over incorporation) 

• 1991: Corporations Law 1991 – States adopted legislation written by the Commonwealth (the Alice 

Springs Agreement). Successfully challenged in: R v Hughes  

• 2000: Inter-Governmental Reference Agreement – repealed the Alice Springs Agreement and the 

States agreed to refer their power re incorporation back to the Commonwealth 

• 2001: Corporations Act 2001 states referring power of registration to the Commonwealth. National 

regulator (ASIC) has power over incorporation and registration   
 

Theories and Conceptions of the Corporation  
 

1. Concession Theory: corporation is an artificial entity whose privileges have been granted by the State. 
Reflected during the Royal Charter period – Monarch was very involved, considered itself as 

representing the public interest. 
o Most people would agree this is a redundant theory 

 
2. Aggregate Theory: corporation as natural aggregates of individuals, associating to conduct business. 

Company seen as a shell for the ease of facilitating private dealings 



o State’s role is limited to the enforcement of those private dealings 
 

3. Corporate Realism: corporation is a distinct entity with a life of its own, independent of the people 
behind it  

o Beliefs including thinking it is appropriate that criminal liability and criminal sanctions should be 
imposed on the corporation itself, and that it is appropriate for corporations to have certain 

rights 
o In Burwell v Hobby Lobby, a US court held small, closely held companies have a religious right 

(challenged no cost access to contraceptives) 

 

Types of Companies 

  

Classification by Liability: s 9 definitions 

 
A. Limited by shares (most popular model): a company formed on the principle of having liability of its 

members limited to the amount (if any) unpaid on the shares respectively held by them.  
o If shares are fully paid, the shareholder has no further liability  

 

B. Limited by guarantee (public companies only): a company formed on the principle of having the liability 
of its members limited to the respective amounts that the members undertake to contribute to the 

property of the company if it is wound up. 
o Not popular – no shares = limited means to raise capital 

o Prohibition on paying dividends to members: s 254SA 
 

C. Unlimited liability: a company whose members have no limit placed on their liability. The company is 
responsible for the debts incurred by the company but, on winding up, if there is outstanding debts 

owed, the liquidator will look to the members and recover their share of liability 

o Professional organisations 
o Liability is several – one member may be subject to full liability  

 
D. No liability (s 112): members are not liable to pay any calls on their shares. If the directors make a call 

on the shares, the members can choose whether to pay or not. If you choose not to – your forfeit your 
share 

o Limited to mining companies because of its highly risky and speculative nature  

 
Classification by Size 

 

• The company structure and legislation was designed for large companies that need large amounts of 

money where there is division between ownership (shareholders) and control (management) 

• The vast majority of registered companies are small, but the corporate form is inappropriate because of 

the regulatory burdens associated with it 
A company which is not a proprietary company is a public company (s 9) 

 
 Proprietary (Pty Ltd) Public (Ltd) 

Shareholders 
S45A(1), note 2; s 113 

1 shareholder 
Max. 50 non-employee  

1 shareholder 
No max. 

Members 

S114 

1 member min. 1 member min. 

Directors 

S201A 

1 director (1 resident) 3 directors (2 resident) 

Finance 

S45A(1), note 2; s113 

Difficult to get sufficient funds from the 

public 

Can get funds from the public (with disclosure 

documents) 

Listing 

S45A(1), note 2; s113 

Can’t be listed Can be listed or unlisted 

Type 

S45A(1), note 2; s113 

Limited by shares 

Unlimited with shares 

 

 
• Public companies can be listed or unlisted 

• Proprietary companies are classified as small or large  

• A proprietary company is small if it satisfies at least 2 or 3 criteria in s 45A(2) 



o The consolidated gross operating revenue for the financial year of the company and any 
entities it controls is less than $25 million 

o The value of the consolidated gross assets at the end of the financial year of the company and 
the entities it controls (if any) is less than $12.5 million;  

o The company and any entities it controls have fewer than 50 employees 

 
Forming a Company 
 

To register a company, a person must lodge form 201 with ASIC (s 117); ASIC will then register and allocate an 

ACN and give a certificate of registration (s 118). A company comes into existence as a body corporate on the 
day in which it was registered (s 119) and members/directors take up their positions upon registration (s 120). A 

certificate of registration is conclusive evidence that all requirements for registration under the Act have been 
met, and that the company was registered on the day specified on the certificate (s 1274(7A)). 

 

• Benefits: tax benefits, financing options, corporate veil, free transferability of shares, division of 

ownership and control 

• Disadvantages: subject to significant regulation, monetary costs of incorporation 
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