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Representative Government
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Judicial Power of the Commonwealth
Judicial Power of the States
Express Constitutional Rights
Implied Constitutional Rights
Constitutional Values
The rule of law provides that nobody is above the law. It guards against
arbitrary power.
The separation of powers ensures government power is distributed widely,
rather than being concentrated in one person or body.
Federalism distributes power between different geographical regions, to
disperse power and make sure no region dominates another.
Representative government makes sure those subject to the laws have an
ongoing say in their creation and administration.
Fundamental rights ensure government does not violate the fundamental
dignity of its subjects. They therefore preserve the protected sphere.
Centres of Gravity
Constitutional movements are rarely unidirectional. Most often, they involve
oscillations between centres of gravity over a period of time.
Centres of gravity are those values to which the High Court consistently
returns throughout constitutional history. They often pull in competing
directions, creating patterns in the case law.
For example, the federal movement of the Constitution involves an
oscillation between Commonwealth power and state autonomy.
We will see this movement next week when we discuss interpretation of Cth
powers.
The democratic movement oscillates between parliamentary control
over the electoral system and the voting rights of electors.
We will notice different kinds of constitutional movements throughout this
course.
Fundamental Doctrines
Consti interpretation typically begins with the text and structure of the
Constitution – Compare Lange v ABC
However, the H/rt throughout its history has also relied on fundamental
doctrines lying behind the consti as a whole.
– For example, in the Communist Party Case, H/rt relied on the rule of law
as a tool for interpreting Cth powers.
– In the Boilermakers Case, H/rt placed similar emphasis on the separation
of powers.
– In ACTV v Cth, representative gov was treated as a doctrine underlying
the Consti as a whole.
The Rule of Law
The idea that ‘rule of law’ is preferable to ‘rule by persons’ can be traced
back at least to the Ancient Greek philosopher, Aristotle.
Aristotle notes that individual people tend to act in accordance with their
desires. This does not make for good government. Gov should be guided by
general, consistent rules.
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– People also tend to favour those who are similar to them. This is
inconsistent with justice.
The idea of rule of law denotes the existence of a set of general laws to
which all citizens and rulers are subject. Nobody is above the rules.
– The rule of law decreases arbitrariness and increases accountability. It
reduces the likelihood that the rulers will exploit community members.
Requirements of the Rule of Law
Laws must be general and impersonal. They should not treat different
classes of people differently without good reason.
Laws must be fair and able to be generally accepted across the community.
– Democracy facilitates rule of law by making law-makers accountable. This
makes it more likely laws will be generally accepted.
Laws must be applied consistently to everyone, regardless of status.
– This requires independent courts, dependable legal remedies and officials
who recognise the value of constitutional government.
Representative Government
Democracy facilitates the rule of law by keeping government accountable.
The democratic process pressures government to act in the public interest
and not merely in the interests of the rulers.
Democracy allows removal of rulers where they ignore public opinions and
values. It goes hand in hand with the separation of powers, which limits lawmaking powers to the elected legislature.
Democracy cannot function unless other aspects of the rule of law are
respected.
– Gov cannot effectively be subjected to popular will unless it generally
respects the laws and allows the democratic process to operate.
The Separation of Powers
The modern separation of powers is often credited to the French
philosopher, Montesquieu.
The traditional separation is between the legislative, executive and judicial
powers. These powers should be vested in separate and independent
bodies.
– Legislative power is the power to make laws; executive power is the
power to administer and enforce laws; and judicial power is the power to
interpret and apply laws.
The separation of powers facilitates democracy by limiting law-making to
representative bodies.
It serves the rule of law by making government subject to law and ensuring
no one person or body amasses enough power to ignore the legal rules.
It is generally recognised that an absolute separation of powers is
impractical.
– Some overlap of legislature and executive functions is inevitable. The
executive sometimes has to make new rules in order to administer the law
smoothly.
– Similarly, the executive will sometimes need discretion to apply laws and
regulations to individual cases and decide when breaches have occurred.
While executive discretion cannot be eliminated, it must be kept within clear
and transparent limits.
– Unchecked discretion increases arbitrariness, makes judicial review
difficult and undermines democracy by removing key issues from
parliamentary oversight.
The separation of powers in Australia

• Australia has a strong separation between the judiciary and the other two
wings of government. At the Commonwealth level, there is a high degree of
judicial independence, safeguarded by Chapter III of the Constitution.
• On the other hand, the separation between the legislature and the executive
is loose.
– The Prime Minister and other Ministers, who head the executive, are
members of Parliament.
– The High Court has allowed extensive delegation of legislative power to
the executive.
• At the state level, the separation of powers is even more relaxed. State
parliaments can regulate the decisions of state judges to a much greater
extent than at a federal level. There is also less scrutiny of legislative
delegation.
Federalism
• Australia’s federal system effectively disperses power among seven
governments: the Commonwealth and the six states.
– The 2 territory governments are subject to oversight by the Cth (s 122).
• Federalism facilitates the rule of law by dispersing power. It also helps
democracy by devolving power to those most affected by decisions.
– The devolution of power to particular regions is crucial where ethnicity,
geography, religion and/or culture differs greatly within a nation.
Federal distribution of powers
The distribution of legislative power in Australia follows the following model.
– Exclusive powers. These powers are exclusive to the Commonwealth. See
particularly ss 52, 90.
– Concurrent powers. These powers are concurrent to the Commonwealth
and the states. See s 51. However, in the event of an inconsistency, the
Commonwealth law prevails: s 109.
– Residual powers. Any powers not explicitly mentioned in the Constitution
as falling into one of the previous categories are exclusive to the states. See
s 107.
Fundamental Rights
• Democracy helps keep government power in check. However, unfettered
majoritarianism is not in the public interest.
• Crude majoritarianism threatens minorities, whose interests may be
overlooked.
• It also threatens the right of individuals to be free from unnecessary
goverment interference in their everyday lives.
– It is not always right to force somebody to do something just because the
majority is in favour of it. Each individual is entitled to a sphere of
autonomy where others cannot force her to act in a particular way.
A Bill of Rights?
• There are a number of rights guaranteed in the Australian Constitution.
Examples include religious freedom (s 116), freedom of interstate trade (s
92) and the implied freedom of political communication.
– However, AU lacks a wide-ranging bill of rights, such as in the USA,
Canada and most other nations.
• There is debate over whether Australia should have a bill of rights in
constitutional or statutory form. Statutory bills of rights now exist in a
number of states.
– A bill of rights can promote the rule of law by limiting discretions,
enshrining minority and individual rights and guaranteeing equal legal
protection to all.

therefore held that the legislation was not properly regarded as a law with
respect to corporations. It is true that the law has the effect of regulating
corporations. However, its true / dominant character must be determined.
The real purpose of the law is to regulate intrastate trade and
commerce. This is an area of state power. The law is invalid. Issac J:
Powers granted by the Imperial Parliament are, by their nature, plenary.
Amalgamated Society of Engineers v Adelaide Steamship: the
Engineers Case radically changed the H/rt’s approach to Cth powers. The
rejection of implied limitations on Cth powers in Engineers indicate a new
approach to characterization. The H/rt would no longer ask about the
dominant character of a law. Rather, it would ask whether there is a
reasonable view of the law that places it within the head of power. The
Engineers Case concerned a union award for engineers that was
endorsed by a Cth industrial relations tribunal. The question arose as to
whether the award was binding on the states as employers. One issue
was whether the award was supported by the arbitration power in
s51(xxxv). The High Court in Engineers might have been expected to
follow earlier cases emphasising the reserved powers of the States.
However, the composition of the Court had shifted prior to the decision.
Knox CJ replaced Griffith CJ (one of the main drafters of the consti and a
leader on the early Court) in 1919. Starke J replaced Barton J (an
influential figure in federation politics and AU’s first PM) in 1920. This shift
left Isaacs J as the High Court’s major intellectual figure. Isaacs J had
dissented in several earlier cases on federal-State relations.
• The majority judgment was written by Isaacs J, joined by Knox CJ and
Rich and Starke JJ. Higgins J wrote a separate concurrence.
– s51 must be interpreted using two guiding principles: the sovereignty of
the Imperial Parliament; and the doctrine of responsible gov. These
principles dictate a broad and expansive interpretation of federal
powers. It up to responsible government to keep power in check.
– It follows that the Cth arbitration power in s51(xxxv) should be read
literally, as covering all disputes extending across state borders. This
includes disputes involving the states as employers. Gavan Duffy J
dissented. He reasserted the principles from earlier cases.
– State sovereignty is integral to the consti. The guiding interpretive
principle is ‘the conception of Federation’.
– The s51 heads of power must be interpreted with this context in mind.
Multiple Characterisation
H/rt’s post-Engineers approach is known as dual or multiple
characterisation. It accepts that a law can have more than one legitimate
subject matter. (e.g. a law can be about corporations & intrastate trade. As
long as at least one of the law’s subject is within power, it will be valid.
It does not matter if it also affects state jurisdiction)
Fairfax v Federal Commissioner of Taxation:
• This case concerned attempts to use taxation to encourage private
investment in federal gov securities. – Superannuation funds were
exempted from income tax if they bought gov bonds.
• The Fairfax media group challenged the provision as outside the taxation
power.- The main argument was that the law was not properly
characterised as being about taxation. Rather, it was argued to be a law
with respect to the investment of superannuation funds.
• H/rt unanimously rejected Fairfax’s argument. Federal powers may
extend to laws that also have another purpose.

• The c/rt noted that Barger has reached the opposite conclusion.
However, the case was in doubt following Engineers. – the minority
judgments of Issacs and Higgins JJ in Barger were to be preferred.
Work Choices Case: NSW v Cth:
• Multiple characterisation has expended Cth power in a number of areas. –
the external affairs power is a good example.
• The corporations power in s51(xx) is another example. The issue was
considered by the H/rt in this case – this case considered wide ranging
legislation passed by the Howard gov. The main subject was industrial
relations, but the Cth relied on the corporations power.
• Glesson CJ & Gummow, Hayne, Heydon & Crennan JJ issue a joint
judgement upholding the laws. They declined to use implications to limit
the corporations power. – As set out in the Engineers decision, Cth heads
of power must be rea with ‘all the generality that the words admit’.
• Kirby & Callinan JJ dissented. They held that the power is limited by both
the federal nature of the consti and its relationship to the other
components of s51.
Federal Movement
• Nonetheless, the High Court’s reasoning in s51 cases consistently
recognises the balance between these 2 factors.
– This sometimes results in a debate between majority and minority judges,
as in the Tasmanian Dam Case.
– However, the same balancing act often appears within the majority
viewpoint (and sometimes within the same judgment). – Even the majority
judgment in Work Choices shows an awareness of these factors.

Consequences of incorporation
• Some of the legal consequences of incorporation are as follows:
– The company becomes an entity separate from its shareholders &
directors;
– The company can hold property and sue and be sued in its corporate
name;
– Shareholders of the company enjoy limited liability with regard to
corporate debts;
– The company enjoys perpetual (eternal) succession unless
deregistered.
*The main benefit in corporation is that you create corporation as a separate
legal entity from the members of corporation. If you are invested in a
business, and if you are an office hold a football club, than you might think
you don’t want to be personally liable for every contract the company has
entered into, or any other criminal offence. So by creating the corporate
entity, the corporation then holds based duties and obligations, and the
corporation is liable if they are breached.
1. Foreign Corporations
- A foreign corporation is any corporation not formed within the Cth
- Must look at foreign law to see when such a corporation is created. It will be
regarded as a corporation if, under foreign law, it has separate legal
personality from its members. – s51(xx) applies to all foreign corporations
(not just financial and trading corporations)

2. Trading Corporations
- A trading corporation, in the most straightforward sense, is a corporation set
up primarily to engage in trade
4. Economic Powers: Corporations and Taxation – s51(xx)
What if a corporation is not set up primarily for trading, but does engage in
• s51(xx) has become a massive source of power for the Cth to regulate
some trade? H/rt utilised 3 tests to find whether a company is a
economic activity.
constitutional corporation:
• The interpretation of the power raises 2 primary issues:
1) Purpose of Creation Test
1. What are the entities with respect to which Parliament may legislate?
The nature of the corporation is determined by the purpose for which it was
2. What kinds of legislation may Parliament make with respect to these
created.
entities?
R v Trade Practices Tribunal; Ex parte St George County Council
• s51(xx) applies to the following 3 categories of corporations:
concerned a local council. One of its functions was to supply electricity to
1. Foreign corporations (foreign corporation is any corp that formed /
local residents. H/rt HELD that the council was NOT a trading corporation.
created outside of AU);
“The council was set up not to trade, but for the purposes of local gov to
2. Trading corporations formed within the limits of the Commonwealth;
provide an essential service to the inhabitants in the way most beneficial to
3. Financial corporations formed within the limits of the Commonwealth.
them”.
• These 3 categories are often referred to as constitutional corporations.
2) Predominant Activity
What is a Corporation?
This test looks at the current activities of the corporation. This test was
• The 3 categories of constitutional corporations all assume some
adopted in case St George County Council.
knowledge of corporations in general.
- Barwick CJ HELD that a trading corporation is a corporation whose
• A corporation is an association of people given artificial legal personality.
‘predominant and characteristic activity’ is trading in goods or services.
– AU corporations are established by state or federal law. The Corps Act
- The purposes for which a corporation trades are largely irrelevant. It is the
has counterparts in each state or territory.
company’s current activity that matters, not its original purpose.
– This is a cooperative scheme meant to ensure that corporations law is 3) Substantial Activity (favoured by H/rt today)
uniform throughout Australia.
This test asks whether trading activities are a ‘substantial’ or ‘not
• Private companies become incorporated by being registered under one of insignificant’ part of the company’s operations.
the Corps Acts.
- this test adopted in Adamson’s Case
– A corporation may also be incorporated under a special statute, such as - the rules of WA and SA Aussie Rules leagues prevented player transfers
the University of Queensland Act.
w/out the consent of the player’s current club.
– Local government authorities are also typically incorporated under
- Issue: Whether this breached the Trade Practices Act? The leagues argued
legislation, such as the City of Brisbane Act.
they were not trading corporations, but this was rejected by majority.

Industrial Relations Act Case: Industrial Relations Act was amended to
increase protection for workers. The amendments restricted the
grounds of dismissal. H/rt ruled that the legislation did not bind the
States as employers, since it interfered with the protected areas
designated in the AEU Case. The legislation violated the following
areas of immunity:
- the ‘number & identity’ of redundancies (too much);
- the conditions of employment provided at the ‘higher levels of
gov’
Austin v Cth: concerned a Cth ‘superannuation contributes surcharge’/
directed at ‘high income earners’, such as state judges. 2 judges from
NSW and VIC challenge the levy. HELD by majority that the la=evy was
invalid, as it interfered with the ability of the states to discharge their
functions under the principle set out in the AEU Case. All the judges in
Austin, with the sole exception of McHugh J, HELD that the 2 ‘limbs’ of
the state immunity from previous cases were better expressed as a
single, overriding test. – Does the Cth law interfere with the capacity
of a state to function as a gov? Therefore, now possible that mere
discrimination may not always be enough to infringe the immunity.
BUT, specific decisions such as Mel Corp and QEC remain good law.
Clarke v Federal Commissioner of Tax: followed Austin to HELD that a
federal surcharge could not be levied (taxed) on the retirement benefits
of state legislators. French CJ reformulated the test for
intergovernmental immunities in terms of a multifactorial approach
incorporating the factors considered in earlier cases:
- Does the law single out the states or impose a special burden
on them?
- Does it impact on the ability of the states to exercise their
powers and functions?
- Is the impact of the law clearly authorised by a Cth head of
power?

7. Executive Power of the Commonwealth – s61
s61: The executive power of the Cth is vested in the Queen and is exercisable
by the GG as the Queen’s representative, and extends to the execution and
maintenance of this consti and of the laws of the Cth.
The Queen: AU is a constitutional monarchy:
- the Queen is the formal Head of State of the Cth of AU
- the executive power of the Cth under s61 formally resides in the Queen
The Governor-General: s61 states that executive power is exercisable by the
GG as the Queen’s representative in the Cth (s2).
- it is a convention of responsible gov that the GG acts on the advice of
Ministers who are responsible to the Parliament.
- the GG may act w/out ministerial advice in the exercise of reserve powers.
Ministers of the Crown: Executive power is actually exercised by Ministers
who are responsible to Parliament: s64, 62
- the GG appoints Cth Ministers to administer Departments: s64
- s64 requires that Ministers be members of Parliament. By convention, they
must have an maintain the confidence of the house of Representatives to
remain in office.
- Cth Ministers are members of the Federal Executive Council, which was
established to advise the GG: s62

Prime Minister & Cabinet: In practice, executive power is overseen &
directed by the PM & Cabinet.
- the Cabinet is comprised of a small group of senior Ministers selected by
PM.
- the Cabinet, led by PM, is central to the day to day workings of gov in AU.
- PM & Cabinet have no formal constitutional status. Their existence &
operation is a result of conventions of responsible gov.
Responsible government: Responsible gov is designed so that Parliament
controls the Executive & holds it accountable for its actions. The
responsibility of the Executive branch to Parliament is secured through
conventions relating to the:
- Collective responsibility of the Cabinet; and
- Individual responsibility of Ministers.
The Executive branch is directly responsible to the House of
Representatives & therefore, indirectly, to the electorate. The Executive is
also responsible to the Senate.
– the senate can reject Appropriation Bills for the ordinary annual services if
gov: s53
– the senate has the power to make the gov ultimately responsible to it by
denying supply.
Categories of Executive Power
s61 states that the executive power of the Cth ‘extends to the execution &
maintenance of this consti, & of the laws of the Cth’
1) powers derived from the constitution;
2) powers conferred by statute;
3) prerogative powers;
4) common law capacities;
5) the executive nationhood power.
1) Powers derived from the consti
s61 is the principal source of Cth executive power in the consti.
Other provisions of the consti confer executive power on the GG to:
- prorogue, dissolve & summon parliament: s5;
- issue writs for a general election: s32 OR for vacancies: s33;
- recommend money votes: s56;
- convene joint sittings of the 2 houses: s57;
- assent to proposed laws: s58;
- appoint judges: s72 & ministers: s64; AND
- control the naval & military forces of the Cth: s68.
2) Powers conferred by statute
- Most executive power is conferred by Cth legislation enacted in
accordance with the consti.
- Statutory executive power is subject to parliamentary oversight and judicial
review.
- The Parliament can delegate legislative power to the Executive (exercised
in regulations, rules and by-laws): Dignan’s Case
Dignan’s Case concerned s3 of the Transport Workers Act. The section
empowered GG to make regulations, not inconsistent with the other
provisions of the Act, ‘with respect to the employment of transport
workers’. The enactment gave the GG (and therefore, effectively, the
Ministers) almost complete discretionary power over a large and
important subject area. The power potentially covered conditions of hiring
and firing, licensing, working conditions and settlement of industrial
disputes, among other things. H/rt affirmed the validity of the delegation
for 3 main reasons:

1. Wide delegation of law-making powers to the executive was said to be
consistent with long standing British constitutional practice.
2. If the legislature was not allowed to delegate some of its power to the
executive, effective government would be impossible. This is
particularly true given the nature of the modern state.
3. Under the doctrine of responsible government, final oversight over
executive power remains with the legislature, thus providing a check on
the use of delegated power.
The C/rt recognised some minimal limits on delegation, based on the
need for laws to fit within a head of legislative power. A delegation of
power may be invalid where the subject matter is so wide that ‘it is not a
law with respect to any particular head or heads of legislative power’. E.g.
GG may make regulations in the public interest. Any attempt by the
legislature to make a general abdication of its law making authority on a
specific head of power would be invalid. E.g. GG may make regulations
with respect to national defence. No legislative delegation has yet been
struck down for violating these limits.
3) Prerogative powers
• Prerogative powers are ancient, unwritten powers enjoyed by the Crown
alone. New prerogatives cannot be created: Burmah Oil v Lord
Advocate.
• The prerogatives formed part of the common law that was received in the
AU colonies at settlement.
• Upon federation, s61 incorporated the prerogative powers ‘appropriate’ to
the Cth.
3 categories of prerogatives (Federal Commissioner of Tax v Official
Liquidator of EO Farley):
1. Executive prerogatives, including power to confer honours, coin money,
enter into treaties, declare war and peace, acquire territory, pardon
offenders and establish Royal Commissions;
2. Legal preferences, immunities and exceptions, including Crown
immunity from prosecution and priority in payment of debts;
3. Proprietary rights in relation to royal metals, ‘treasure trove’ and the
foreshore, seabed and subsoil.
Limits on prerogative powers:
- Prerogatives cannot be used to deprive a person of liberty, create an
offence, impose a tax or otherwise dispense with the rule of law.
- Prerogatives may lapse osver time due to disuse: Ruddock v Vadarlis
(Tampa Case).
- Prerogatives are subject to parliamentary control. They exist until they are
abrogated or displaced by legislation: Attorney-General v De Keyser’s
Royal Hotel – there must be evidence of the statute’s intention to
comprehensively regulate the same subject matter as the prerogative:
Tampa Case.
4) Common law capacities
The common law capacities of the Crown are shared with all other persons.
- This distinguishes them from the prerogatives, which are unique to the
Crown.
- The Cth, like any other person, has power to contract and spend, hold and
dispose of property, create trusts, register a company, and sue and be
sued
Power to contract & spend
- H/rt once considered that the combination of s81 & 83 was the source of
the Cth’s spending power. These provisions give the Parliament power to

