
ADVERSE POSSESSION 

In determining whether X has an interest in the property (that defeats the registered interest and is superior to all other 

interests).... 

X will have a right to the property over the RP if he has adversely possessed [property] for a period of time sufficient to 

preclude RP bringing an action for recovery (s 8 ALL)  //   and acquired full beneficial title over the property (per s 18 LAA)  

OR 

The property has been continuously adversely possessed for a period of time sufficient to preclude Y as title holder in FS 

remainder bringing an action for recovery (under s 8 of the LAA) and extinguish Y's title (s 18 LAA) and the time period in 

which X can bring an action for ejectment against Z has not expired.  

AP is an exception to a RP's indefeasibility of title conferred to the RP pursuant to s 42 TLA (s 55(c) PLA; s 42(2)(b) TLA). 

Exceptions 

No issue of exceptions apply as X is a private individual 

• not the Crown s 7 

• Vic Rail Authority s 7A 

• A Water Authority s 7AB 

• A local council s 7B 

Has X adversely possessed the property? 

Y, the RP, must have discontinued his possession or been dispossessed of the property; and X must have subsequently entered 

into AP of the property for the limitation period against Y to have begun accruing (s 9(1), 14(1) LAA). On the facts...Y left...X 

entered.... 

AP will be made out if they meet the requirements of factual possession and intention to possess; and that this intention was 

adverse in the sense that the title holder (Y) did not consent to it.  

Factual Possession 

Factual possession will be made out where X exercises a sufficient degree of physical custody and control (Pye). It was noted in 

Abbatangello that enclosures are the 'strongest possible evidence of adverse possession' and a prima facie indication of a 

requisite intention to possess. 

• Pye:  hedges and the road gate was locked (Pye didn’t have key — exclusion of the TO). Graham continued grazing (made 

more relevant because the nature of land invited grazing //  Trimming of hedges.  

• Kirk: Enclosure: fence  //   Only accessible through own property. //  Payment of rates. 

• Abbatangello: fences around, and fences through wooded land //  Objective appearance of land / inviting people over. //  

The Court found that the views of TPs may have bearing on the finding of exclusive possession.   // Expenditure of labour. 

 

Intention to possess 

ITP is an intention to 'exclude the world at large, including the owner....so far as reasonably practicable and so far as the 

processes of the law will allow (Pye). The standard is determined objectively and is deduced from the physical acts of the APs 

themselves (Kirk). Moreover, the putative possession need not subjectively intend to displace the rights of the TO or even 

believe themselves to own the property (Pye) 

• Pye: Graham was prepared to pay Pye for the use of the land (grazing rights if required). Graham controlled all vehicular access to the 

land, it was only accessible by foot; grazing licence was denied but they kept using it anyway; Grahams knew Pye wanted planning 

permission and that the Pye's didn't want anyone on the land during that period, but they kept using it anyway'; 'their intention 

remained to continue to graze (normal part of using land), fertilise and maintain the land in just the same way as under the licence, 

i.e. not as possessors of the land of which Pye remained in possession 

• Objective standard  Kirk: Hally did not intend to exclude Buchanan, just neighbour helping out with fencing. It is an objective 

standard of intention. B gave her permission. [can sell adverse possessory interest, but must clearly be stated in transfer.] 

• Has there been intention to exercise exclusive control? Abba: cannot rely on acts which are merely equivocal. Conscious intention to 

exclude true owner does not matter, what matters is an intention to exercise exclusive control. 

o look to use and enjoyment of a special benefit of the land although this is not conclusive of exclusive control 

o 'visible demonstration of use by the Abba family of the disputed land and, to that extent, an assertion of entitlement.' 

o their many activities, viewed together, demonstrate how completely the disputed land become treated as their own. 

 

 

 



MERE EQUITIES 

X may alternatively have an 'equity', arising from the principles of (A) unconscionability CT or (B) equitable (or 'proprietary') 

estoppel. These are equitable actions that, if successful, may see the imposition of a proprietary interest over [ property ] in X's 

favour. 

UNCONSCIONABLE CT 

It is in the case of a JV       Remedial (not about intention)   and non-financial contributions 

[likely to get a property interest —they have a right to have a court award proprietary right in the form of a CT   

lien, but likely court will order a judicial sale to satisfy the lien] 

Where a common intention cannot be found, the Court declare a CT on the grounds that it would be unconscionable for Y to 

assert/retain full legal title, regardless of the actual or presumed intentions of the parties (Baumgartner). CT is used to 

compensate disproportionate contributions. This doctrine appears to be limited to situations where parties have been in some 

relationship akin to a 'joint relationship or endeavour' which has failed and have each contributed to that relationship but no 

contractual agreement has been made as to how the dissolution of the partnership will be handled: Dodds. 

The question turns on whether the relationship conforms to a JV; whether Y's assertion of title is unconscionable; and what 

interest X will have in the property having regard to the party's financial and non-financial contributions. 

Has the joint endeavour failed? 

A 'joint venture' for UCT is broadly construed so as to include 'family relationships' where resources are pooled in the 

furtherance of common expenses of objectives related to the household in which they occupy: Baum. 

• Dodds: Dodds financial contribution was intended to be made later, but none of the plans eventuated. 

o Local council refused permission to erect the home and subdivide the land 

• Baum: pooled resources to buy a property via mortgage. 

• Brown  the absence of formal or express agreement is not determinative (of joint ownership). Does not need to be a 

contract between the parties.  

Without Attributable Blame 

Where the substratum of a joint relationship or endeavour is removed without attributable blame…equity will not permit that 

other party to assert or retain the benefit of the relevant property to the extent that it would be unconscionable for him so to do.  

• Dodds  The commercial venture collapsed without attributable blame as local council refused permission to erect the 

home and subdivide the land. 

• Applied broadly and with tolerance. does not call for judgment attributing blame among members of family…unless 

particularly gross cases. 

o Cetojevik  death of P’s son    ;     Boumelhem  bankruptcy of one party 

• Boumelhem: Without attributable blame’ influences overall unconscionability . 

• ‘If the joint endeavour comes to an end over some wrongful conduct of the party seeking imposition of the CT, it would be 

unconscionable for the party to retain their beneficial interest: Dodds. 

Unconscionability 

• The question is then whether, in light of the fact that X [contributed to JV] and Y's [assertion of legal title / refusal to give 

proceeds of the sale ] amounts to unconscionability and should 'attract the intervention of equity and imposition of CT: 

Baum.'  

o Fairness and Justice still relevant in the sense that they inform the equitable notion of unconscionable conduct. 

But the mere fact that it is 'unfair' is no mandate for judicial declaration of a CT (Dodds) 

o P has contributed money or other property which would not otherwise have been enjoyed by the D. 

• On the balance _______ 

Type of Relationship  

Commercial relationships: if the relationship between M and D had been commercial, allowing M to keep the unintended 

gross disproportion of contributions would be unconscionable. 

• less scope to look at special circumstances. Purely commercial.  

 

In a personal relationship: where, after the collapse of a commercial venture the personal relationship survives and the 

property serves solely as a mutual home, 'special considerations' apply in the assessment of unconscionable conduct: Dodds 

• Dodds: These special considerations include direct contributions in money, labour and indirect contributions in support, 

home-making and family care.  

• Baum: Property was acquired with the pooled resources for their mutual security and benefit, it was unreal to say the 

woman meant to make a gift to the man of her monies. 

 

.... 



 

INDEFEASIBILITY 

Y/TO is the RP over [property] and will thereby have acquired an immediately indefeasible legal title to the land 'free from any 

encumbrances (s 40, 42 TLA; Fraser). However, subsequent equitable interests can be created in Torrens land that will allow 

their holders to bring an action in personam against the RP.   

This is notwithstanding the fact that contract of sale and conveyance was defective in the sense that: the instrument was not: 

•  in registrable form  

• appears to have been a breach of legislation X 

•  transfer was in blank and would therefore be void under CL  

• statute says that non-compliance will result in the transaction being 'absolutely void and inoperative.' 

 This is because registrations under the TLA are 'conclusive evidence of title' and thereby cure 'informality or irregularity' in the 

application ( s 41 TLA) or any claim under CL that the instrument of registration was void (Breskvar). However.... 

FRAUD 

For X to impeach Y's registered title for reason of fraud, he must demonstrate that Y acted with 'personal dishonesty or moral 

turpitude' in procuring the title (Bahr). The relevant fraud must have taken place prior to or during the registration (Wilson and 

Toohey J in Bahr), and must have induced detrimental action to the defrauded party (Ferguson). 

• Must be more than mere negligence or carelessness: Pyramid and 'deliberate and dishonest': Assets 

o Will not be guilty of fraud if he thinks the document is genuine to be acted upon. 

• Only fraud by RP or agent is relevant  Loke Yew 

• Wilful blindness or recklessness about some else’s fraud may constitute fraud.   

• Fraud must be committed against the person registered as RP (Breskvar) 

The fraud will make Y's title void against X as the defrauded title (s 44 TLA) giving X a 'mere equity' to have the register 

rectified by the Court (Latec). 

• s 42  interest will not be paramount if fraudulent: fraud committed by RP or agent encumbered by prior interest 

• s 43  indefeasibility will not be protected from notice of prior interest in the land if person dealing with RP engages in fraud OR 

knows of fraud with respect to the interest 

• s 44(1)  procuring amendment of the register by fraud will be subject to interests of defrauded person. 

CLEAR CUT 

Registered forged instrument  

Here, Y registered [instrument] which was forged by [Z]. This is clear case of fraud (Pyramid). Y's title is defeasible by operation 

of s 44 TLA.  

Inducement to sign document in blank 

Here, Y has induced X, by [telling him 'X'] to sign a document which..... 

PRIOR EQUITABLE vs SUBSEQUENT REGISTERED 

• apply indefeasibility and statutory exceptions 

• volunteers 

• fraud 

• in personam 

A subsequent legal interest defeats a prior equitable interest if taken by BFPFVWN. 

• If Torrens, subsequent legal prevails regardless of notice (s 43). 

• If General law: notice requirement is satisfied if there is: 

o  actual notice  

o constructive notice  have duty to inspect land prior to purchase. Have CN of any documented interest (duty to inspect title 

documents). CN if 3P in possession of property 

o imputed notice  principal imputed with notice if agent has notice of prior equitable interest in the course of undertaking 

transaction (must be same relevant transaction s 199(1) PLA) 

EQUITABLE vs EQUITABLE 

[State who has what interest X has (equitable fee simple through conversion, equitable mortgage through SP, vendor's lien and 

right to have transaction with Y set aside for fraud...at which point he will regain equitable fee simple 

vs.      



Z has acquired (equitable fee simple or equitable mortgage through PP) 

As both interests have been validly created, both will encumbrances on the title to [property].  

[Consider likelihood of Court ordering judicial sale of the property to satisfy interests and thereupon the proceeds are split in 

priority of whoever holds the 'better' equity (Rice), or whether the actual property can be allocated.] 

[Note that (for registrable form interest): the 'better equity' does not refer to that which is more efficacious (Moffett)..... 

 

No Notice — Postponing Conduct 

The next step the court will take will be to inquire as to whether there was postponing conduct on behalf of X in the sense that 

he (1) 'armed' Z with the ability to represent to Y that he was:         [Heid; Barry; Abigail] 

• unencumbered by Y's mortgage 

• that the purchase price for [property] had been paid 

• belonged to him.   

OR (2) that he was negligent in the sense that, having regard to his conduct, it was 'reasonably foreseeable' that later interests 

could/would be created in [property] (Mason and Deane JJ in Heid). 

 

The onus being on X/Y as the second interest holder to prove why his later interest should prevail (Ormiston J in Moffett). 

These two approaches can be simplified as the narrow 'estoppel' approach propounded by Gibbs CJ in Heid, and the 'broader conduct' or 

'negligence' view taken by Mason and Deane JJ in the same case. The latter approach appears to have more traction in Vic, and directs 

court to the overriding question of which party has the better equity.  

Has there been inducement or indirect representation? 

Notwithstanding that there is almost inevitably no direct representation by the holder of a prior equitable interest to a 

subsequent interest holder, the 'particular theory of estoppel' propounded and applied by court to an equity v equity priority 

dispute, proceeds by inquiring whether there has been some representation, facilitated by the owner of the first equity, that 

induced the subsequent equitable interest holder 'to act to his prejudice' (Abigail; finding support in Rice and Gibbs CJ in Heid). 

A Representation 

[Arming conduct: giving over title deeds, memorandum of transfer, receipt...etc.] 

It is well established that the giving over of documentation such as title deeds, memorandums of transfer or receipts, that allow 

the transferee to represent to the world that he has full, unencumbered interest — whether legal (Breskvar) or equitable (Barry; 

Heid) will be regarded as arming conduct for the purposes of... 

C Reasonable foreseeability (negligent conduct) 

Mason and Deane JJ in Heid preferred a more general flexible approach whereby considerations of 'justice and fairness' are 

taken into account as to whether the interest should be postponed — turning on an inquiry as to whether it was reasonably 

foreseeable that a later interest would be created. Without any representation of behalf of X, the court will therefore analyse X's 

conduct under the rubric of negligence, noting that the presence/absence of detriment may also be relevant (Jacobs).  

[Giving documents to solicitor] 

Documents / Title Deeds to own solicitor 

Per Mason and Deane JJ in Heid, the risk of deceptive use of the documents by a solicitor is a not reasonably foreseeable 

consequence of entrusting the solicitor with documents. However.... below. 

 

Documents / Title Deeds to solicitor / Employee of other party 

X received notice that Q was an employee of Y. Therefore, X should have reasonably apprehended that Q would be acting on 

Y's instructions and that those instructions might be 'inconsistent' with his own (Mason and Deane JJ in Heid). Thus, Mason and 

Deane JJ in Heid found that it was be reckless for Heid to assume that Gibby was a solicitor without further inquiry. 

• Note* Inwards: any purchaser taking with notice would clearly be bound by equity (general law land) 

... 


