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Week 2: Introduction to Civil Procedure in NSW; Guiding Principles, Pre-litigation 
and Case Management and the Overriding Purpose  

 
Queensland v JL Holdings Pty Ltd (1997) 189 CLR 146 

● Justice must be balanced with the principles of case management  
● Facts:  

o Parties engaged in a long running commercial dispute concerning a lease to develop certain land  
o Estimated length of trial was four months  
o After a number of interlocutory hearings and several amendments to the defence � defendants applied 

again to amend their defence  
o All but one of the amendments were allowed � because it was likely to result in the vacation of the 

date which had been fixed for the trial six months ahead � maintaining this date was a more 
pressing consideration than a party’s right to present a further defence  

● Held: 
o While case management principles were a relevant consideration, they could not be used to 

prevent a party from litigating an issue which was fairly arguable  
▪ A party should be permitted to raise an arguable defence � provided any prejudice to 

other parties could be compensated by costs  
o “nothing in that case [Sali v SPC Ltd] suggests that those [case management] principles might be 

employed, except perhaps in extreme circumstances, to shut a party out from litigating an issue which 
is fairly arguable. Case management is not an end in itself. It is an important and useful aid for 
ensuring the prompt and efficient disposal of litigation. But it ought always to be borne in mind, 
even in changing times, that the ultimate aim of a court is the attainment of justice and no 
principle of case management can be allowed to supplant that aim.”  

o “Save in so far as costs may be awarded against the party seeking the amendment, such an 
application is not the occasion for the punishment of a party for its mistake or for its delay in 
making the application. Case management, involving as it does the efficiency of the procedures of 
the court, was in this case a relevant consideration. But it should not have been allowed to prevail 
over the injustice of shutting the applicants out from raising an arguable defence, thus 
precluding the determination of an issue between the parties. In taking an opposite view, the 
primary judge was, in our view, in error in the exercise of her discretion. 

 
AON Risk Service v Australian National University (2009) 239 CLR 175 

● All civil trials must not exceed 5 days  
o This promotes a sense of urgency and precision in ensuring all pleadings and submissions are 

perfected in the preparatory stage  
o Ultimately increases efficiency of the court system  
o Continuity of the case allow the judge to fully immerse themselves in the facts  
o Can potentially decrease costs and interests for the client  
o Less uncertainty about the resolution of the case � increases public confidence  

▪  “Of course, a just resolution of proceedings remains the paramount purpose of r 21; but 
what is a "just resolution" is to be understood in light of the purposes and objectives stated.  

● Speed and efficiency, in the sense of minimum delay and expense, are seen as 
essential to a just resolution of proceedings.  

● This should not detract from a proper opportunity being given to the parties to 
plead their case, but it suggests that limits may be placed upon re-pleading, when 
delay and cost are taken into account.  

● Cost and time must be weighed with the principles of cost management  
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● Facts:  
o Rule 21(2) of the Court Procedures Rules 2006 (ACT) provided that the rules were to be applied in 

civil proceedings "with the objective of achieving 
▪ (a) the just resolution of the real issues in the proceedings; and  
▪ (b) the timely disposal of the proceedings, and all other proceedings in the court, at a cost 

affordable by the respective parties".  
o Rule 501 provided that "all necessary amendments of a document must be made for the purpose of  

▪ (a) deciding the real issues in the proceeding; or ...  
▪ (c) avoiding multiple proceedings".  

o Rule 502(1) provided "at any stage of a proceeding, the court may give leave for a party to 
amend ... an originating process ... a pleading, an application or any other document filed in the 
court in a proceeding in the way it considers appropriate".  

o On the third day of the four-week trial of a proceeding that had been on foot for two years, the 
plaintiff applied for an adjournment and for leave to amend its statement of claim to add a substantial 
new claim against the defendant. 

● Held: 
o Broader view on  
o 501(a): That, to be regarded as a ‘real issue’ for the purposes of r 501(a), and for amendment therefore 

to be necessary, the relevant dispute or controversy had to exist at the time of the application. 
▪ Cropper v Smith (1884) 26 Ch D 700; Tildesley v Harper (1878) 10 Ch D 393; O'Keefe v 

Williams (1910) 11 CLR 171[PDF], referred to. 
o 501(c): That, when considering whether an amendment was necessary to avoid multiple proceedings 

under r 501(c), the court was entitled to consider whether reasonable diligence on the part of the 
moving party would have led to the bringing of the claim in the existing proceedings, so that any 
further proceedings might be barred on grounds of abuse of process or estoppel. 

o 21(2) & 502(1): That amendments raising entirely new issues fell to be considered under the 
general discretion given by r 502(1) [i.e. the court has discretion when introducing amendments 
etc], read with the objectives outlined in r 21(2) [only allows for this to occur if it would lead to the 
just resolution of real issues � and the timely disposal of proceedings � at a cost affordable to the 
respective parties] 

▪ A party did not have an entitlement to amend a pleading, subject to payment of costs by way 
of compensation. 

● This is because it is not at a cost affordable to the parties 
▪  All matters relevant to the exercise of the power to permit amendment should be weighed. 

● The fact of substantial delay and wasted costs and their effect on the parties, the court 
and other litigants – the concerns of case management – would assume importance on 
an application for leave to amend.  

● Relevant matters would also include the nature and importance of the amendment to 
the party applying, the stage the litigation had reached when the amendment was 
sought, and the explanation for any delay in applying for amendment. 

● “Also to be considered is the potential for loss of public confidence in the legal 
system which arises where a court is seen to accede to applications made without 
adequate explanation or justification” – French CJ 

▪ “to the extent that statements about the exercise of the discretion to amend pleadings in that 
case suggest that case management considerations and questions of proper use of court 
resources are to be discounted or given little weight, it should not be regarded as 
authoritative” – French CJ 
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▪ “Of course, a just resolution of proceedings remains the paramount purpose of r 21; but 
what is a "just resolution" is to be understood in light of the purposes and objectives stated.  

● Speed and efficiency, in the sense of minimum delay and expense, are seen as 
essential to a just resolution of proceedings.  

● This should not detract from a proper opportunity being given to the parties to 
plead their case, but it suggests that limits may be placed upon re-pleading, when 
delay and cost are taken into account.  

● The Rule's reference to the need to minimise costs implies that an order for costs may 
not always provide sufficient compensation and therefore achieve a just resolution. It 
cannot therefore be said that a just resolution requires that a party be permitted to 
raise any arguable case at any point in the proceedings, on payment of costs.” – 
Gummow, Hayne, Crennan, Keifal and Bell JJ 

o Ketteman v Hansel Properties Ltd [1987] AC 189 at 220; Sali v SPC Ltd (1993) 67 ALJR 841; 116 
ALR 625; Worldwide Corporation Ltd v GPT Ltd [1998] EWCA Civ 1894, approved. Queensland v 
JL Holdings Pty Ltd (1997) 189 CLR 146 at 154-155[PDF], disapproved. 

 
Civil Procedure Act 2005 (NSW) 

56 Overriding purpose 

(1) The overriding purpose of this Act and of rules of court, in their application to civil proceedings, is to 
facilitate the just, quick and cheap resolution of the real issues in the proceedings. 
(2) The court must seek to give effect to the overriding purpose when it exercises any power given to it by 
this Act or by rules of court and when it interprets any provision of this Act or of any such rule. 
(3) A party to civil proceedings is under a duty to assist the court to further the overriding purpose and, 
to that effect, to participate in the processes of the court and to comply with directions and orders of 
the court. 

 

57 Objects of case management 

(1) For the purpose of furthering the overriding purpose referred to in section 56 (1), proceedings in 
any court are to be managed having regard to the following objects: 

(a) the just determination of the proceedings, 
(b) the efficient disposal of the business of the court, 
(c) the efficient use of available judicial and administrative resources, 
(d) the timely disposal of the proceedings, and all other proceedings in the court, at a cost 
affordable by the respective parties. 

(2) This Act and any rules of court are to be so construed and applied, and the practice and procedure of 
the courts are to be so regulated, as best to ensure the attainment of the objects referred to in subsection 
(1). 
 

58 Court to follow dictates of justice 

(1) In deciding: 
(a) whether to make any order or direction for the management of proceedings, including: 

(i) any order for the amendment of a document, and 
(ii) any order granting an adjournment or stay of proceedings, and 
(iii) any other order of a procedural nature, and 
(iv) any direction under Division 2, and 
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(b) the terms in which any such order or direction is to be made, 
the court must seek to act in accordance with the dictates of justice. 

(2) For the purpose of determining what are the dictates of justice in a particular case, the court: 
(a) must have regard to the provisions of sections 56 [overriding purpose – just, quick and cheap] 
and 57 [objects of case management – just, efficient disposal, efficient use of resources, timely 
disposal at a cost affordable by the parties], and 
(b) may have regard to the following matters to the extent to which it considers them relevant: 

(i) the degree of difficulty or complexity to which the issues in the proceedings give rise, 
(ii) the degree of expedition with which the respective parties have approached 
the proceedings, including the degree to which they have been timely in their interlocutory 
activities, 
(iii) the degree to which any lack of expedition in approaching the proceedings has 
arisen from circumstances beyond the control of the respective parties, 
(iv) the degree to which the respective parties have fulfilled their duties under section 56 
(3), 
(v) the use that any party has made, or could have made, of any opportunity that has 
been available to the party in the course of the proceedings, whether under rules of court, 
the practice of the court or any direction of a procedural nature given in the proceedings, 
(vi) the degree of injustice that would be suffered by the respective parties as a 
consequence of any order or direction, 
(vii) such other matters as the court considers relevant in the circumstances of the case. 

 

59 Elimination of delay 
In any proceedings, the practice and procedure of the court should be implemented with the object of 
eliminating any lapse of time between the commencement of the proceedings and their final 
determination � beyond that reasonably required for the interlocutory activities necessary for the fair 
and just determination of the issues in dispute between the parties and the preparation of the case for trial. 

60 Proportionality of costs 

In any proceedings, the practice and procedure of the court should be implemented with the object of 
resolving the issues between the parties in such a way that the cost to the parties is proportionate to the 
importance and complexity of the subject-matter in dispute. 

61 Directions as to practice and procedure generally 

 (1) The court may, by order, give such directions as it thinks fit (whether or not inconsistent with rules 
of court) for the speedy determination of the real issues between the parties to the proceedings. 
(2) In particular, the court may, by order, do any one or more of the following: 

(a) it may direct any party to proceedings to take specified steps in relation to the proceedings, 
(b) it may direct the parties to proceedings as to the time within which specified steps in 
the proceedings must be completed, 
(c) it may give such other directions with respect to the conduct of proceedings as it considers 
appropriate. 

(3) If a party to whom such a direction has been given fails to comply with the direction, the court may, by 
order, do any one or more of the following: 

(a) it may dismiss the proceedings, whether generally, in relation to a particular cause of action or in 
relation to the whole or part of a particular claim, 
(b) it may strike out or limit any claim made by a plaintiff, 
(c) it may strike out any defence filed by a defendant, and give judgment accordingly, 
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(d) it may strike out or amend any document filed by the party, either in whole or in part, 
(e) it may strike out, disallow or reject any evidence that the party has adduced or seeks to 
adduce, 
(f) it may direct the party to pay the whole or part of the costs of another party, 
(g) it may make such other order or give such other direction as it considers appropriate. 

(4) Subsection (3) does not limit any other power the court may have to take action of the kind referred to in 
that subsection or to take any other action that the court is empowered to take in relation to a failure to comply 
with a direction given by the court. 

 
 
Jurisdiction  

● Before a court proceeding can be instituted or an appeal brought, it is necessary to consider whether the 
particular court has the necessary jurisdiction to determine it 

● Different types: 
o Subject matter jurisdiction: the nature of the disputes which may be adjudicated upon by the court  
o Territorial jurisdiction: the person or bodies over whom the court may exercise jurisdiction  

 
Subject matter jurisdiction  

● S 71 of the Constitution: Judicial power � federal jurisdiction  
o “The judicial power of the Commonwealth shall be vested in a Federal Supreme Court, to be 

called the High Court of Australia, and in such other federal courts as the Parliament creates, and 
in such other courts as it invests with federal jurisdiction. The High Court shall consist of a Chief 
Justice, and so many other Justices, not less than two, as the Parliament prescribes." 

o Courts with commonwealth/federal jurisdiction: high court, federal court and state and territory courts  
● NSW supreme court � Supreme Court Act 1970 (NSW) s 23: “The Court shall have all jurisdiction which may 

be necessary for the administration of justice in New South Wales.” 
 
High court  

● S 75 – 77 of the constitution confers original jurisdiction on the judicial power courts  
● Parliament exercised the power in s 76(i) (‘the parliament may make laws conferring original jurisdiction on 

the high court in any matter (i) arising under this constitution or involving its interpretation” through the 
judiciary act 1903 (Cth) 30(a) 

 
Territorial jurisdiction  

● Physical presence of defendant in territory or jurisdiction: enough that the defendant was present in the 
jurisdiction to receive the service 

o Once someone is no longer in the jurisdiction, the court has no jurisdiction  
● Voluntary submission to jurisdiction  
● Statutory extension of territorial jurisdiction  

 
Cross-vesting scheme  

● Limits of federal/state court structure � note ch III of the constitution  
● Confers jurisdiction on participating courts  
● Mechanism for transferring proceedings between courts: transferral of proceedings can occur -  

o Where related proceedings have been commenced and it is ‘more appropriate’ for the other court 
to hear the case or if it is ‘otherwise in the interest of justice’; or  

o It is ‘more appropriate’ that the other court deal with the case plus:  
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▪ Apart from the cross vesting scheme, the ‘relevant proceeding or a substantial part of it’ 
would have been incapable of being instituted in the court in question  

▪ Extent to which the case involved an issue of ‘the application, interpretation or validity of a 
law’ of the receiving court, and the court would not, apart from the cross vesting legislation, 
have had jurisdiction over the issue; and 

▪ The interests of justice  
● ‘Interests of justice’  

o BHP  Billiton Ltd Schultz (2004) 221 CLR 400: wider than the interests of one party and looking 
to interests of both parties - weighing considerations of cost, expense, and convenience 

 
Guiding principles   

● Historical context: expensive, long, inaccessible litigation. UK then reformed their legislation and Australia 
followed thereafter  

● legislative reforms to Australian jurisdictions 
● Civil Procedure Act 2005 (NSW), s 56(1): ‘The overriding purpose of this Act and of rules of court, in 

their application to civil proceedings, is to facilitate the just, quick and cheap resolution of the real issues 
in the proceedings.’ 

 

56 Overriding purpose 

(1) The overriding purpose of this Act and of rules of court, in their application to civil proceedings, is to 
facilitate the just, quick and cheap resolution of the real issues in the proceedings. 
(2) The court must seek to give effect to the overriding purpose when it exercises any power given to it by 
this Act or by rules of court and when it interprets any provision of this Act or of any such rule. 
(3) A party to civil proceedings is under a duty to assist the court to further the overriding purpose and, 
to that effect, to participate in the processes of the court and to comply with directions and orders of 
the court. 

 
Practical implications of the overriding purpose (just, quick and cheap resolution of real issues)  

● S 56 – objects of how judges should manage cases  
● S 56(2): court seek to give effect in exercising powers under CPA and court rules  
● S 56(3): parties under a duty to assist the court to further the overriding purpose (i.e. participate in the 

court processes and comply with court directions and orders)  
● S 58: court orders and directions in case management (s 58(1): “court must seek to act with the dictates of 

justice in deciding whether to make any order or direction for the management of proceedings”)  
o Dictates of justice: have regard to s 56, 58 and 58(2)) 

 
Case management  
Case management: any approach to the control of litigation → in which the court supervises or controls the progress 
of the case → through its interlocutory phase  

● Shift from adversarial judging � to managerial judging (JL Holdings)  
● Caseflow management and casehold management � nature of the list  

 
Judicial discretion  

● Sali v SPC Ltd (1993):  
o Parties + other litigants and public interest in resource use (court resources) � judge entitled to 

consider the effect of an adjournment on the bigger interests of parties + resources  
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o Case management, involving as it does the efficiency of the procedures of the court, was in this case 
a relevant consideration. But it should not have been allowed to prevail over the injustice of 
shutting the applicants out from raising an arguable defence, thus precluding the determination 
of an issue between the parties.’ (at 155 per Dawson, Gaudron and McHugh JJ) 

o Compare with JL Holdings: only parties interest important, therefore can delay process if necessary  
o Similar with AON: parties + other litigants and public interest in resource use and rule of law � is 

ultimately the overriding purpose  
● Queensland v JL Holdings Pty Ltd (1997) 

o What might be perceived as an injustice to a party when considered only in the context of an action 
between parties may not be so when considered in a context which includes the claims of other 
litigants and the public interest in achieving the most efficient use of court resources.’ (at 626 per 
Brennan, Deane and McHugh JJ) 

o ‘Whilst taking all of the considerations relevant to the circumstances of the case into account, the 
judge must always be careful to retain that flexibility which is the hallmark of justice. … A 
judge who ignores the modern imperatives of the efficient conduct of litigation may 
unconsciously work an injustice on one of the parties, or litigants generally, and on the public. But a 
judge who applies case management rules too rigidly may ignore the fallible world in which 
legal disputes arise and in which they must be resolved.’ (at 171-172 per Kirby J) 

o In the past it has been left largely to the parties to prepare for trial and to seek the court’s assistance as 
required. Those times are long gone. The allocation of power, between litigants and the courts arises 
from tradition and from principle and policy. It is recognised by the courts that the resolution of 
disputes serves the public as a whole, not merely the parties to the proceedings.’ (at [113] per 
Gummow, Hayne, Crennan, Kiefel and Bell JJ) 

● AON Risk Services v Australian National University (2009) 
o Both the primary judge and the Court of Appeal should have taken into account that, whatever costs 

are ordered, there is an irreparable element of unfair prejudice in unnecessarily delaying proceedings. 
Moreover, the time of the court is a publicly funded resource. Inefficiencies in the use of that 
resource, arising from the vacation or adjournment of trials, are to be taken into account. So too is the 
need to maintain public confidence in the judicial system.  

o Undue delay can undermine confidence in the rule of law. To that extent its avoidance, based upon a 
proper regard for the interests of the parties, transcends those interests. Another factor which relates to 
the interests of the parties but transcends them is the waste of public resources and the inefficiency 
occasioned by [changes to litigation] 

 
 
 
 
 
 
 
 
 
 
 
 
 
 


