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S 51 (i)  
The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, 
and good government of the Commonwealth with respect to: (i)Trade and commerce with other 
countries, and among the states  
 
Commonwealth’s powers to regulate trading and commercial matters  

- · In terms, cannot regulate purely intrastate trade in a direct manner.  
- · However, this circumvented by:  
o Overlapping powers that deal with topics that touch and concern trade and commerce:  
- postal, telegraphic, telephonic and other like services – s 51(v)  
-  broadcasting - s 51(v)  
-  quarantine - s 51(ix)  
-  currency - s 51(x)  
-  banking other than State banking - s 51(xiii)  
-  insurance other than State insurance - s 51(xiv)  
-  bills of exchange and promissory notes - s 51(xvi)  
-  bankruptcy and insolvency - s 51(xvii)  
- copyrights, patents of inventions and designs, and trademarks - s 51(xviii)  
-  foreign, trading or financial corporations - s 51(xx)  
o Use less “commercial” powers and adapt them to effect policies  
- Defence power s 51 (vi) to seize international trading operations of ‘terrorists’  
- Aliens power s51(xix) to regulate foreign investment by non-resident individuals  
- s 51(xxxv) industrial relations in trading entities  
- Territories power s122 to regulate trade and commerce within Territories, between Territories, 

and between Territories and States and overseas.  
 
o Use implied incidental power to:  
Þ Regulate things and activities physically within State IF sufficiently connected to inter-State or 
overseas trade or commerce.  
 
Defining ‘trade’ and ‘commerce’: general rules of construction of constitutional powers 
 

*   Court has confirmed that the words ‘trade and commerce’ in s51(i) refer to the same phenomena 
as in s92, which also refers to trade and commerce: James v The Commonwealth (1936) 
(principle of harmonious interpretation) 

*   Use popular meaning: “not terms of art…expressions of fact”: W & A McArthur Ltd v 
Queensland 

*   Therefore, suggested that the phrase ‘trade and commerce’ referred to: “…all the commercial 
arrangement of which transport is the direct and necessary result from part of trade and 
commerce. The mutual communings (buying and selling), the negotiations, verbal and by 
correspondence, the bargain, the transport and the delivery are all, but not exclusively, parts of 
that class of relations between mankind [sic] which the world calls trade and commerce.” à use in 
exam to work out if this is in power for s51(i). 
 
 



Scope of “trade and commerce” 

·       s51(i) extends to regulation of navigation, shipping and railways the property of any State: s98 
Trade and commerce includes navigation and State railways. The power of the Parliament to 
make laws with respect to trade and commerce extends to navigation and shipping, and to 
railways the property of any State.  

Transport for reward is a type of trade and commerce 

o Australian National Airways Pty Ltd v The Commonwealth (1945) 71 CLR 29: Australian 
Airlines Act 1945 (Cth) set up government airline for interstate/territorial air transport services. 
ANA (competitor) argued that: 1) s51(i) does not allow C to undertake trading or commercial 
activities, 2) trade and commerce does not include interstate transportation of persons who were 
not engaged in trading activities (transport not for reward). Held:  
Þ s51(i) allows C to create company for interstate/export trading and commerce  
Þ Inter-state transportation (for profit) is interstate “trade and commerce”  
· Extends to wide range of activities: Bank of New South Wales v Commonwealth (1948) 76 CLR 
1.  

-    The Parliament of the Commonwealth has power, under s. 51 (i) of the Constitution, to create a 
body corporate with power to conduct inter-State services for the transport by air, for reward, of 
passengers and goods… 

-    Are ‘intangibles’ included? “It covers intangibles as well as the movement of goods or persons. 
The supply of gas and the transmission of electric current may be considered only an obvious 
extension of the movement of physical goods. But it covers communication. The telegraph, the 
telephone, the wireless may be the means employed. It includes broadcasting and, no doubt, it 
will take in television. In principle there is no reason to exclude visual signals…to confine the 
subject matter to physical things and persons would be quite out of keeping with all modern 
developments …” 

 
The Cth can authorise the creation of a gov trading enterprise 

*      Australian National Airways Pty Ltd v The Commonwealth (1945) 71 CLR 29 
Facts - Two airline policy involved the government setting up an airline to compete with the 
private operator (ANA) to increase competition, decreasing prices leading to economic 
expansion. ANA (Ansett) challenged const validity of this policy saying the trade & commerce 
power s51 (i) simply isn’t wide enough to enable the CTH to set up a business. S51(i) is only 
power to regulate trade & commerce not to set up business & transport is not a type of trade & 
commerce. 
CTH said the court should take an expansive approach to s51 which includes the power to set up 
a commercial enterprise & transport for reward is a type of T&C. Here the plaintiff challenged 
the validity of legislation which established a statutory commission with the power to operate 
airline services between the states, the argument being that s 51(i) contemplates the regulation of 
overseas and interstate trade and commerce and not the entry of the Cwlth itself into that field of 
activity.  This view was rejected since s 51(i) contains no words limiting its scope to the 
regulation of interstate and overseas trade and commerce. The Court held that s 51(i) enabled the 
Federal Parliament to incorporate a company to conduct an interstate or export trading & 



commercial business & also that ‘inter-State transportation, certainly when conducted for 
profit, is itself inter-State trade & commerce’. 
The Corporations power s51(xx) does not authorise the CTH to establish a corporation only 
s51(i) does 
 

Does the trade and commerce power enable the regulation of activities preparatory to 
trade? no. 

Next 2 cases: T&C doesn’t extend to activities preparatory to trade. 
·    Granall v Marrickville Margarine Pty Ltd (1955) 93 CLR 55 
“Nothing which has been said above implies that under the power conferred by s 51(i) of the 

Constitution … the Commonwealth Parliament can never reach or touch production.” 
-    Dixon CJ, McTiernan, Webb, Kitto JJ: Recognised that manufacture, production or 

importation might be an “essential preliminary condition to trade and commerce between the 
States in merchandise. But that does not make manufacture, production or importation trade and 
commerce among the States” (at 71-2). 
Quick & Garran (SAID NO) wrote Commerce only begins where manufacture & production 
end’: 518. This view was confirmed by the Court in Beal v Marrickville Margarine Pty Ltd 
(1966) à It was said in Beal that interstate trade in manufactured products only begins with the 
interstate movement of the products; the production is a mere intrastate preparation for a 
proposed act of interstate trade in manufactured goods and is not in itself a part of interstate trade. 

·    T&C aren’t manufacturing, production & mining, they are about the distributive side of a 
business. 

·     BUT in Granall v Marrickville Margarine: regulation of production may be incidental to 
regulation of trade:  

Incidental regulation of trade 

*   There may be circumstances where activities preparatory to trade may be regulated by a Federal 
law authorised by the trade and commerce power. E.g. the regulation of production may be 
incidental to the regulation of trade. 

*      Granall v Marrickville Margarine Pty Ltd (1955) 93 CLR 55 
Dixon CJ, McTiernan, Webb, Kitto JJ (at 77): “The words ‘with respect to’ ought never to be 
neglected in considering the extent of a legislative power conferred by ss 51 or 52. For what they 
require is a relevance to or connection with the subject assigned to the Cth Parliament.” 

-    Thus Attached to every express grant of power in the Constitution is an implied grant of 
power wide enough to make the express grant effective This is called the implied incidental 
power: D’Edmen v Pedder (1904). 

-    It extends to enable the regulation of ‘things which may reasonably & properly be done’ for the 
effective execution of an express power: British Medical Association v The Cth (1949). This 
power has enabled the Federal Parliament to regulate activities preparatory to trade, which occur 
wholly within a state. THUS the HCs view of the range of activities which can be controlled 
under s 51(i) has been expanded through the standard technique of allowing the power to be 
exercised in relation to activities which are incidental or ancillary to trade and commerce 
Extension of the Incidental power 



MAJOR CASE à ***O’Sullivan v Noarlunga Meats (1954) à“ the power of the Commonwealth 
extended to the supervision and control of all acts or processes which can be identified as being 
done or carried out for export” 

*   Demonstrates the way in which you can use the implied incidental power to expand the ambit of 
s51(i) to cover the intrastate production activities. 

*   Noarlunga Meats was an abattoir & would sell meat intrastate (within SA state), interstate & also 
export. 

*   Noarlunga Meat was a place were they chop up cows in SA (abattoir). The CTH wants to regulate 
export trading beef in particular the freezing temperature to ensure it stays good, but it has under 
s51(i) no direct power over manufacturing, production, mining or intrastate activity. 

*   O’Sullivan’s argument – he tried to enforce state legn which impose freezing temperature 
regulations on production facilities within the state of SA. 

*   Noarlunga Meats argument – they no we are complying with CTH regulation. They raised 
s109 (CTH override state laws to the extent of inconsistency) i.e. federal regulation overrides 
state & hence we are relieved of obligation to comply with state regulation.  BUT BECAUSE 
they raised s109, they have to confirm that the CTH law is valid. 

*   Decision = the licensing of slaughterhouses was held to be a matter within the Cwlth’s power 
over interstate and overseas trade and commerce.  Slaughtering is production and therefore 
antecedent to trade and commerce. 

*   Essentially, the law was made FOR the exportation of meat, therefore it did fall under the 
CTH power. 

*   Fullagar J using the implied incidental power confirmed that the trade & commerce power 
extended to enable the prohibition of export trade except upon compliance with certain 
conditions: further he stated à Such matters include not only grade & quality of goods but 
packing, get-up, description, labelling, handling, & anything at all that may reasonably be 
considered likely to affect an export market by developing it or impairing it…the power of the 
Commonwealth extended to the supervision & control of all acts or processes which can be 
identified as being done or carried out for export” 

*   THEREFORE while the Cth has no express power to regulate the treatment of beef carcasses in 
an abattoir (an activity preparatory to trade occurring wholly within one State), O’Sullivan v 
Noarlunga Meat indicates that the Cth can prescribe standards for their treatment if the carcasses 
are destined for export trade. 

T&C ‘with other countries’ 

Murphyores Inc Pty Ltd v The Commonwealth (1976) 136 CLR 1 
Facts: 

*   Murphyores was engaged in sand mining on Fraser Island in Queensland, and applied for an 
export permit. CTH leg was to expand number of national parks therefore wanted to get 
Murphyores off the island by cancelling export license at renewal. After the Minister rejected 
their application on environmental grounds, Murphyores challenged the constitutional validity of 
the customs regulations on the basis that s 51(i) did not enable the Federal Parliament to prohibit 
export trade on environmental grounds. The High Court rejected this argument put FWD by 
Murphyores referring to the Fairfax case – power of T&C with other countries (s51(i)) includes 
expert permits. 



-    The phrase “with other countries” is wide enough to enable the Cth to “prohibit, regulate 
and control the importation and exportation of goods” for any purpose. 

*   S 51(i) enables regulation of a diverse and extensive range of activities. 
*   Regulate charges for air flights, travelling to or from Aus to overseas destinations: R v Halton; Ex 

parte AUS Student Travel (1978).  
*    Regulation of extraterritorial trading activities connected to overseas trade, incl sale conditions 

of goods arriving in foreign place: Crowe v The Commonwealth (1935)  
*    Regulation of investments in foreign countries: R v Hughes (2000).  

TRADE AND COMMERCE ‘AMONG THE STATES’ 

- No direct power to regulate interstate trade and commerce (p105) 
*   Using approach in Engineers case (i.e. that analysis of the language chosen by Parliament will 

display the intentions of Parliament in enacting the section)- the language of s51(i) displays that 
the Cth has no power to regulate intrastate trade directly. 

*   The fact that intrastate trade in not included in s 51(i), when read literally, suggests that this was 
intended by Constitutional drafters à For Cth to regulate an intrastate matter with s51(i) it is 
necessary for that matter to be sufficiently connected to inter-State or overseas trade or 
commerce or have a natural & necessary relationship with interstate & overseas state 
R v Burgess; Ex parte Henry (1936) 55 CLR 608 

-    Challenged validity of s4 of the Air Navigation Act 1920 (Cth) which enabled the GG to make 
regulations for the control of air navigation ‘in the Cth’. 

-    Henry ran a joy flights business in Mascot. Henry was using the taxi way as his runway & 
therefore irritating the airline. CTH govt official responsible who tried to enforce CTH 
regulations to control that area of land- henry used the argument that the act Air Navigation Act 
1920 (Cth) made no distinction between aircraft flying across & flying within the boundaries of a 
State. (btwn inter and intrastate trade) 

-    CTH replied that the operation of aircraft on taxi way is a matter sufficiently connected to 
interstate or overseas air travel.(NOT A GOOD ENOUGH ARGUMENT) HC agreed with Henry 
& said can’t use s51(i) to regulate this coz it’s a purely intrastate matter. 

-    The Cth cant exercise power over the intrastate activity solely on the ground of 
‘intermingling’, practicality’ or ‘necessity’. It can if there is a “direct and proximate 
relationship” to interstate activities. 

-    This is inconsistent with O’Sullivan v Noarlunga Meats – implied incidental power. But note this 
is earlier case in the 1930’s & we can see that the HC here is reluctant to allow the CTH to 
regulate intrastate stuff but notably O’Sullivan v Noarlunga Meats is after the ww2 the HC 
developed a posture of taking a more national approach. 
Airlines of NSW Pty Ltd v The State of New South Wales & Anor (No 2) (1965) 

-    Issue: whether s51(i) could support Federal air navigation regulations enabling Cth to license 
intrastate air service operators using intrastate airspace, and to authorise air service operators to 
offer intrastate services on the basis that this was necessary for the ‘safety, regularity & 
efficiency’ of air navigation. 

-    In argument before the High Court it was suggested that intrastate matters could be regulated 
under s 51(i) if intrastate matters ‘commingled’ with interstate or overseas trade & commerce to 
such an extent that it was necessary to enable the regulation of those intrastate activities to 
effectively regulate the interstate or overseas trade & commerce 



-    Majority: rejected argument that intrastate matters could be regulated on the basis that they 
“commingled” 

-    Held: that the licensing system was valid on the basis that s51(i) was wide enough to enable the 
making of laws to ensure the safety, efficiency and regularity of interstate and overseas air 
navigation. (See quote p106) 

-    Therefore, while s51(i) allowed the CTH to do many things to regulate intrastate matters 
for the ‘safety, regularity & efficiency’ of international & interstate air travel e.g. airspace, 
they couldn’t go on to regulate the licensing of purely intrastate airline operators i.e. 
airlines of NSW. 

 

Economic connection between intrastate trade and interstate trade 

Minister for Justice (WA) (Ex rel Ansett Transport Industries (Operations) PtyLtd v Australian 
National Airways Commission) The Port Hedland Case. (1976) 138 CLR 492 

*   The case concerned the constitutional validity of regulations authorised by the Australian 
National Airlines Commission, a Federal body, which was authorised to provide interstate airline 
services.  Exercising this power, the Commission made regulations enabling the commencement 
of a service (Ansett competitor a govt airline) between Perth & Darwin, with a stopover in Port 
Hedland, Western Australia to pick up passengers & freight. Ansett challenged the scheme on the 
basis that it authorised an intrastate air service that could not be supported by s 51(i).  

*   A majority of the High Court held that the proposed scheme, insofar as it operated between the 
NT & other parts of the Territory, & between the NT & parts of WA, involved a 
constitutionally valid exercise of the Territories power, s 122. 

*   However as the scheme contemplated an intrastate air transport journey between Perth & Port 
Hedland, this part was constitutionally invalid. 

*   CTH additional argument asked the HC to employ a pragmatic approach on the basis that a 
sufficient connection b/w law & power can be justified by an economic connection because the 
Port Hedland stop was necessary to continue the Perth & Darwin service. The HC emphatically 
rejected this argument… 

*   Need to maintain the separation b/w the 2. 
*      the HC stressed that you cant justify the regulation of intrastate activity purely on the basis 

of an economic relationship b/w that intrastate activity & interstate or overseas activity. We 
can distinguish O’Sullivan case which wasn’t about economics rather the quality of exported 
product from the Port Hedland case because the only connection b/w the intrastate or territorial 
stuff is the economics of it. 
It is also established that the incidental power cannot be given an operation that would 
obliterate the distinction: at 504. 

*       
 
SUM UP: 
-    Constitutionally valid exercise of Territories power (s122)- the operation of the scheme in the NT 

and between the NT and WA. 
-    Constitutionally invalid- the intrastate air transport journey between Perth and Port Headland (in 

WA). 



-    ‘Necessity’ or economic interdependence or intrastate and interstate T&C WON’T provide a 
sufficient ground for the regulation of intrastate T&C via s 51(i). 

 

Can s 51(i) extend to enable regulation that might affect both interstate and intrastate 
trading activity? 

*   Redfern v Dunlop Rubber Australia Ltd 
*   the HC held that the Cth could under s 51(i) regulate an activity which combined interstate 

and intrastate trade. 
*      Redfern v Dunlop Rubber Australia Pty Ltd (1964) 110 CLR 194: Australian Industries 

Preservation Act 1906 (Cth) made people liable for conduct with intention or result of restraining 
interstate/ overseas trade and commerce. P argued that D’s restrictive trade agreement made P 
unable to buy tyres at wholesale price. D argued Act unconstitutional as it could apply to 
agreements which involved BOTH intrastate and interstate.  

*      o Menzies J at 221: “Cth power extend to intra-State trade and commerce only if it is 
inseparably connected with inter-State trade and commerce”.  

*   o Windeyer J at 229: for the law to validly regulate intrastate trade under s 51(i) “the connexion 
(between intra-State trade and) … overseas or inter-State trade or commerce must not be 
so remote or insignificant that there is no real relationship”  

Characterisation 

*      o Sufficient connection required between law and head of power in s51(i): 
*   TEST - If it’s a subject matter power, does the Cth Act have a sufficient connection to the 

subject matter? (Kitto J in Fairfax “Is it in real substance a law upon, “with respect to”, 
one or more of the enumerated subjects”) – Fairfax v Cmr of Tax (1965). 

*      o O’Sullivan v Noarlunga Meat Ltd (1954): sufficient connection with production processes 
objectively geared for export.  

*      o BUT in Minister for Justice (WA) (Ex rel Ansett Transport Industries (Operations) Pty Ltd) v 
Australian National Airlines Commission (1976) 138 CLR 492: HC held economic relationship 
between intrastate and interstate is insufficient.  

*      o Important to distinguish between purpose and policy – look at purpose to see if end within 
power, or incidental to power.  

*      Implied incidental power:  
*   o O’Sullivan v Noarlunga Meat Ltd (1954): Does the law give the Cth the ability to give full 

effect of its express grant of power, and is the law reasonably appropriate and adapted to achieve 
a purpose under the express grant of power.  

 

How to answer T&C Question: 

HOP: 
-    define it, include the harmonious interpretation, ordinary meaning 
-    mention transport for reward as also a type of T&C 



	


