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ELEMENTS OF A BINDING CONTRACT 
1. Agreement – offer and acceptance  
2. Consideration 
3. Intention to create legal relations 
4. Certainty and completeness 

 
1) Agreement – offer 

• Expression of willingness to enter into a contract on specified terms. (Gibson) 
• Objective – whether it would appear to a reasonable person in the position of the offeree 

that an offer was intended and that a binding contract would be made upon acceptance 
(Carlill v Carbolic) 

• Must demonstrate a willingness to be bound and not be: only preliminary negotiations or 
a supply of information, mere puff, an invitation to treat, a statement of policy, or a 
conditional gift.  

• The offer must propose an exchange. (Carlill, AWM) 
• Exchange can either be in the form of a return promise from the promisee in a bilateral 

contract, or the completed performance of an act by the promisee in a unilateral contract.  
- Unilateral contracts 

• Offeree accepts offer through the performance of the acts required by the contract.  
• Unilateral in the sense that, because one party has performed their obligations at the time 

of formation, only one party is ever under a contractual obligation – obligations of the 
offeree are executed at the time of formation while the obligations of the offeror are 
executory.  

• A unilateral contract can be made ‘with the world’, as only the person/people that complete 
their side of the bargain are actually entering into the contract terms (Carlill) 

- Invitation to treat 
• Invitation to others to make offers or enter into negotiations. 
• The display of goods for sale in a shop window or on the shelves are ordinarily 

considered as invitation to treat. Customers make the offer to buy when they present the 
items to the cashier and they are not bound until the cashier accepts that offer.  

• The holding of a public auction is regarded as an invitation to treat. The auctioneer does 
not make an offer to sell, but invites those present at the auction to make offers. Each bid 
constitutes an offer and the auctioneer communicates acceptance of the final offer with 
the fall of the hammer. 

• A tender process involves each interested party submitting a single bid without knowing 
what other bids have been made. A call for written tenders will also be considered an 
invitation to treat, with each tender constituting an offer. A person calling for tenders can 
stipulate the basis on which the tender process will be conducted and will be bound by 
any conditions which they say will govern the process.  

- Ticket cases 
• Typically, a ticket containing contractual terms is issued after the fare has been paid and 

it might therefore be thought that the contract is formed before the ticket is issued. 



• The courts have usually regarded the issue of a ticket as an offer which can be accepted or 
rejected by the passenger after they have had a reasonable opportunity to consider the 
conditions on the ticket.  

• MacRobertson Miller – court held unanimously that the ticket did not record the terms of 
an agreement, but rather the terms of an offer which was accepted by conduct.  

- Electronic transactions 
• A proposal to make a contract through electronic communications is not addressed to a 

particular person, but made generally acceptable to people using information systems, and 
is thus regarded as an invitation to make offers, unless it clearly indicates an intention to 
be bound in the case of acceptance (Electronic Transactions Act 2000 (NSW) s 14B) 

• A contract formed between a natural person and an automated system, or between two 
automated systems, is not invalid merely on the ground that a natural person was not 
directly involved in the process (Electronic Transactions Act 2000 (NSW) s 14C) 

• Where a natural person makes an “input error” in the course of a transaction with an 
automated system, and the system provides no opportunity to correct that error, then the 
person making the error is entitled to “withdraw the portion of the communication in 
which the input error was made”, provided they do so as soon as possible as learning of 
the error, and provided they have no received any material benefit from goods or services 
provided by the other party. (Electronic Transactions Act 2000 (NSW) s 14D) 

• The withdrawal will sometimes undermine the validity of the contract, since in some 
circumstances the withdrawn communication would have identified the subject matter of 
the contract.  

 
1) Agreement - termination of an offer 

- Withdrawal  
• An offer may be revoked at any time before it is accepted.  
• A promise to hold an offer open for a specified period of time is not binding unless the 

offeree has given consideration for that promise. A binding option is where consideration 
has been given for the promise to hold an offer open, eg Goldsbrough, Mort & Co Ltd v 
Quinn. 

• The withdrawal of an offer is only effective once it has been communicated to the 
offeree. This communication does not have to come from the offeror. Communication 
from a third party is enough. (Dicksinson v Dodds). 

• The offeree is then free to choose whether the exercise the option within that period.  
• In a unilateral contract, difficulty arises where revocation occurs where the offeree has 

begun to perform, but not completed, the acts that constitute acceptance. 
• It has been held that an offer made in exchange for the doing of an act becomes 

irrevocable once the act has been partly performed (Veivers v Cordingly [1989] 2 Qd R 
278, 297-8). This can be justified on the basis that the offeror is subject to an implied 
obligation not to revoke once the offeree has started to perform (implied ancillary 
contract not to revoke – Mobil v Wellcome). It can also be justified on the basis that an 
offeror has power to stipulate the terms on which their offer is made and can expressly 



reserve the right to withdraw the offer. It is more difficult for an offeree to protect 
themselves against loss once they have begun to perform.  

• Held in Mobil v Wellcome that there is no universal principle that the offeror may not 
revoke once the offeree embarks on performance of the acts. If there is no ancillary 
contract and no estopped, they are free to revoke.  

- Lapse  
• An offer expressed to be available for acceptance for a particular period of time will lapse 

at the end of that period.  
• If no period of specified, the offer will lapse after a reasonable time has passed. What 

period of time is reasonable will depend on the circumstances, including the nature of the 
subject matter and the form in which the offer was made. (Manchester Diocesan) 

- Failure of condition and changed circumstances 
• An offer may be made subject to an implied or express condition that must be fulfilled 

before the offer can be accepted.  
• It may be made subject to an implied or express condition that it should lapse upon the 

happening of a certain event.  
• If the condition is not satisfied, then the offer will lapse.  
• A fundamental or important change in circumstances can terminate the offer.  

- Rejection  
• If an offer has been rejected, then it is no longer available for acceptance.  
• The making of a counter-offer is treated as rejection of the original offer. (Hyde v 

Wrench)  
• An inquiry or request for information as to the terms does not constitute a counter-offer. 

The label “inquiry” signifies that the buyer has not manifested an intention to reject and 
so the seller’s original offer should be treated as remaining open. (Stevenson Jacques v 
Mclean) 

 
1) Agreement – Acceptance  

• Nexus, communication, correspondence 
• A contract is made when and where communication of acceptance is received. (Brinkibon 

v Stahag Stahl) 
- Conduct constituting acceptance 

• Acceptance = unqualified assent to the terms of the offer 
• Subjective vs objective – no contract is formed unless there was a real consensus between 

the parties’ vs only looking to external manifestations of consent and disregarding the 
offeree’s actual state of mind.  

• An offeree will effectively accept an offer if they behave in such a way that a reasonable 
person would believe they are assenting to the terms of an offer, even if there is no real 
consensus between the parties.  

- Consciousness of the offer – nexus  
• Usually only an issue in unilateral contracts.  
• The acceptance must be of and in response to the offer. 



• The performance of a requested act will not give rise to a unilateral contract if the 
evidence establishes that the offeree was not acting on the faith of the offer. A unilateral 
contract will only arise if the offeree performs the acts in reliance on the offer (Crown v 
Clarke). 

• Subjective test. 
- Communication of acceptance 

• An acceptance generally has effect only when it is communicated to the offeror (Carlill v 
Carbolic).  

- Postal rule  
• Acceptance is effective as soon as it is posted.  
• Revocation is only effective upon receipt.  
• The contract is formed when and where the acceptance is posted.  
• Applies where it is within the contemplation of the parties that the post would be used as 

a method of acceptance. 
• The courts have extended the postal rule to telegrams.  
• Held that it should not apply to instantaneous forms of communication, such as the 

telephone or telex (Entores v Miles Far Eastern Corp [1955] QB 327). 
• A facsimile message, sent through telephone lines from one machine to another, is treated 

as instantaneous (Reese Bros Plastics Ltd v Hamon-Sobelco Australia Pty Ltd (1988) 5 
BPR 11, 106). 

• Email is also considered instantaneous. Even if email were considered to be analogous to 
post, the postal rule would only apply if it were thought to have been within the 
contemplation of the parties that an acceptance by email should be effective on sending.  

- Method of acceptance  
• The offeror may, by the terms of the offer, prescribe a specific manner in which the offer 

must be accepted, but it must expressly state that this is to be mandatory, or else the offer 
can be accepted in any form (Manchester Diocesan).  

• A contract cannot be forced on the offeree by stipulating silence as a prescribed method 
of acceptance.  

• An offeror cannot impose on the offeree a contract whereby the offeree must take steps to 
reject the offer or find themselves bound (Felthouse v Bindley). 

• In some cases, the court will accept that an agreement has been formed even though the 
offeree has not effectively communicated their acceptance. This is only where there is 
conduct that demonstrates assent. This is an objective test – would a reasonable bystander 
regard the offeree’s conduct, including their silence, as signalling acceptance of the offer? 

- Correspondence between offer and acceptance  
• An acceptance must correspond precisely with the offer.  
• Battle of the forms – two parties exchange inconsistent standard forms, during contract 

negotiations and reach agreement on the principal terms without deciding whose standard 
from should prevail.  

• English approach – sending of the last form will usually be regarded as a counter-offer, 
and so the “last shot” will prevail, provided the recipient of the counter-offer can be taken 



to have accepted the tersm proposed by the other sender (Butler Machine Tool Co Ltd v 
Ex-Cell-O-Corp (England) Ltd). 

• The judgements in Butler suggest two different methods of resolving the battle of the 
forms. The conflict approach treats the exchange of terms as a battle and requires the 
court to determine which set of terms has prevailed. The battle will be won by either the 
party who fires the last shot or by the party who is most persistent in insisting that their 
own set of terms should prevail. The synthesis approach would require the court to build 
a contract from the two sets of terms.  

- Qualifications or exceptions to the general rule  
• Waiver: It is open to the offeror to expressly or by implication waive the need for the 

offeree to communicate its acceptance to the offeror? 
• Prescribed mode: see method of acceptance 
• Postal acceptance: see postal rule  
• Electronic communications  
 
Alternative approach to agreement 
• Where an offer and acceptance cannot be identified: In all the circumstances can an 

agreement be inferred? Has mutual assent been manifested? What would a reasonable 
person in the position of the defendant think as to whether there was a concluded bargain? 
(Brambles) 

 


