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TOPIC 1: HISTORY AND RELATIONSHIP 

BETWEEN LAW & EQUITY 

 

EQUITABLE MAXIMS: 

EQUITY ASSISTS ONLY THOSE WITH CLEAN HANDS: 

 This maxim refers to the quality of the plaintiff s conduct. When a plaintiff whose 

conduct has been improper in a transaction seeks relief in equity, such relief is generally 

refused at the discretion of the court. 

 

EQUITY FOLLOWS THE LAW: 

 Equity never overrules or invalidates the common law and always, where possible, 

attempts to follow it. 

o If the common law is defective, equity may provide an alternative cause of action 

but it cannot actually overrule or invalidate a legal principle. 

o Equity may prevent a legal right being asserted where the holder has acted 

unconscionably or the assertion itself would be unconscionable. 

 

 Apart from these situations, any claim requiring equity to overrule or contradict the law 

will be rejected. 

 

EQUITY IS EQUALITY: 

 Equity will try to act with a balanced and equal perspective. 

 

EQUITY LOOKS TO INTENT, RATHER THAN FORM: 

 Equity will only look at substantial fairness and not consider itself bound by form. 

 

EQUITY DEEMS THAT TO BE DONE WHICH OUGHT TO BE DONE: 

 Equity will attempt, where fair and possible, to enforce all transactions which were 

agreed upon. 

o Eg, equity may enforce an agreement pursuant to an order for specific 

performance. 



 As outlined by Young CJ in Takemura v National Australia Bank Ltd: The 

equity to grant specific performance comes from the maxim that equity 

looks on that as done which ought to be done.  

 

EQUITY ACTS IN PERSONAM: 

 Equity acts against the individual – it does not impose generalised relief and its aim is to 

prevent individual injustice from continuing: in this sense it is in personam. 

 

NO RELIEF IF DAMAGES ARE ADEQUATE: 

 If damages are adequate relief, equity will not overwhelm the common law by imposing 

an equitable form of relief. 

 

JURISDICTIONS OF EQUITY: 

 Three jurisdictions of equity: 

o The exclusive jurisdiction; 

 Principles only recognised by equity and therefore only supported by 

equitable remedies. Applies to all equitable principles and remedies 

exclusively developed and recognised by the equitable such as trusts and 

fiduciary relationships.  

 Common law remedies not available. 

 Eg breach of confidence – common law damages not available but 

equitable compensation is available – different remedy. 

 Where a principle is exclusively recognised by equity, it may only be 

enforced by an equitable remedy; common law relief is inapplicable. 

o The concurrent jurisdiction; and 

 Will apply to situations where both equity and the common law recognise 

the unfairness and are prepared to apply relief. 

 The equitable jurisdiction aims to supplement the deficiencies of the 

common law therefore it can only provide relief concurrently with the 

common law where it is established that the relief under common law 

would be inadequate. 

 A classic example of this is the award of specific performance for the 

enforcement of a contract. 

o The auxiliary jurisdiction (not covered in this course). 

 Equitable principles which support the bringing of a legal action. Example 

is the doctrine of discovery of documents which originated in equity. 

 In this jurisdiction, equity acts purely as an aide.   



 

THE JUDICATURE SYSTEM: 

 Equity and common law administered in separate courts up until the introduction of the 

Judicature Act UK in 1873.   

o Prior to this stage – had to use common injunction  to freeze proceedings at law 

if an equity issue had to be resolved. 

o Judicature system sought to eradicate the delays and inefficiencies of this system 

by implementing an administrative fusion. 

o The Judicature Act 1873 (UK) was introduced with the express aim of merging the 

administration of the common law and equitable jurisdiction. 

 

 Features of the Judicature System: 

o All branches of the court had the power to administer equitable remedies; 

o Equitable defences can be pleaded in all branches of the court; 

o Equitable rights, title and interests can be recognised in all branches of the court; 

o The common injunction is abolished; and 

o Where the rules of equity and the rules of the common law conflict, the rules of 

equity shall prevail. 

 

 In Australia, the equivalent Acts and concurrency provisions of the English Judicature 

system are as follows: 

o Concurrent Jurisdiction: s 25(11) Judicature Act – s 29 Supreme Court Act 1986 

(Vic). 

 Procedural provision allowing for dual jurisdiction in a single court. 

o Conflict or Variance provision: s 25(11) Judicature Act – s 29(1) Supreme Court 

Act 1986 (Vic). 

 Unusual provision giving equity precedence in a conflict.  

 Conflict should, however, be rare given that equity supports the law: this 

provision is often misused. 

o Abolition of common injunction (see above for what common injunction was): s 

25 Judicature Act – s 37 Supreme Court Act 1986 (Vic). 

 Injunction may now be granted wherever just and convenient.  

o S 31 Judicature Act 1903 (Cth). 

 Allows the High Court to exercise its legal and equitable jurisdiction together 

when sitting in its original jurisdiction. 

o S 32 Federal Court of Australia Act 1976 (Cth). 

 In exercising its jurisdiction, the Federal Court may grant all remedies to 

which a party is entitled to regarding an equitable claim properly brought 

forward. 



 

FUSION FALLACIES: 

 The term fusion fallacy  refers to the fallacy of assuming that the provisions of the 

Judicature Act effected any substantive alteration to the rules that previously existed 

under common law and equity. 

 

 Walsh v Lonsdale – Written lease. Not executed by deed for 7 years. Ineffective at law.  

o Prior to Judicature Act – court would have issued specific performance by 

ordering landlord to execute a lease.  

o Post Judicature Act – Sir George Jessel said a tenant holding under an agreement 

to grant a lease of which specific performance would have been decreed, stood 

in the same position as if it had been decreed: 

 …since the J.Act the possession is held under the agreement. There are 

not two estates as there were formerly, one estate at common law by 

reason of the payment of the rent from year to year, and an estate in 

equity under the agreement.  There is only one Court and equity rules 

prevail in it.   

o The outcome meant that the common law remedy of distress was available 

because the lease was to be treated as if it was legal in character, even though it 

could be enforced in equity only because it had not complied with all the legal 

formalities. 

 Taken literally, the judgment of Jessel MR would completely obliterate all 

distinctions between law and equity and justify this destruction on the 

ground that the conflict  provision intended such a result. This view was 

clearly an inaccurate interpretation of the intention of the drafters of the 

Judicature Act. 

 

 Redgrave v Hurd – Jessel MR again concluded that the conflict provision entitled him to 

issue an award of damages for an innocent misrepresentation, traditionally recognised 

and enforced only in equity. 

 

 Seager v Copydex – Lord Denning concluded that an award of damages was available for 

a purely equitable breach of confidence action. During the course of his judgment he 

made no reference to the Judicature Act; however, one can only assume he felt that 

jurisdictional restraints had been removed. 

 

 Fusion itself may not be erroneous; however, it is certainly incorrect to assume 

substantive alterations were a direct consequence of the provisions of the Act itself. 

 



LEGITIMATE FUSION: 

 Legitimate fusion may occur where the introduction of a merged administration has 

resulted in greater interaction and association between law and equity, producing an 

inevitable intermingling of ideas. 

o It is not correct to say all fusion is a fallacy because legitimate development 

within a merged jurisdiction may be inevitable. 

 

 Digital Pulse Ptd Ltd v Harris – Palmer J in SC of NSW concluded that exemplary 

damages for a breach of fiduciary duty (ie tortious common law relief for the breach of a 

purely equitable action) was available because there was no authority to suggest that, as 

a matter of principle, such relief could not be awarded where necessary to stop a 

wrongful and reprehensible  breach.  

o Court of Appeal in Harris v Digital Pulse Pty Ltd subsequently rejected this 

approach.  

 Spigelman CJ concluded that legal remedies are not available for a breach 

of an equitable action and any change to this was a matter for the HC.  

 His Honour preferred a contractual rather than a tortious analogy for 

breach of fiduciary duty and an award based upon punishment is 

inconsistent with the balanced approach of equitable deduction.   

 Spigelman CJ at 306 noted: The heart of the fusion fallacy… is the 
proposition that the joint administration of two distinct bodies of law 

means that the doctrines of one are applicable to the other. That is no 

more true of equity and common law than it was and is true of tort and 

contract in the common law context. That is not to say that one body of 

law does not influence the other, it is only to say that they remain 

conceptually distinct’.  
 

 Giller v Procopets – The court concluded that the decision in Harris does not stand in the 

way of an award of aggravated damages (a legal remedy) for breach of confidence 

because such damages should be classified as compensatory rather than punitive. 

o On the facts this meant that the plaintiff was entitled to damages for the mental 

distress caused through the publication of confidential images.  

o See also Nicholls v Michael Wilson – No punitive damages but can be robust  in 

awarding compensation, however this does not give judges the liberty to award 

exemplary damages under another name. 

 

 Australian Financial Services and Leasing Pty Ltd v Hills Industries per French CJ: 

…notions derived from equity have been worked into and become part of the fabric 

of the common law. And in light of that, Ashburners metaphors of the common law 



and equity as two streams which run side by side but do not mingle seems at odds 

with commonsense and the reality of equity s influence on the common law.  

 

FUSION & ACCOUNT OF PROFIT: 

 Attorney General v Blake – Crown sought to recover a 90,000 pound advance paid to an 

ex-member of the British secret services by a publishing house. The author had originally 

entered into an employment contract whereby he agreed not to disclose any 

information derived in the course of employment. Many years later, when the 

information was in the public domain, he published his exploits (double agent activities). 

o Issue – Was the equitable remedy of account of profit  available in this case 

despite it being a legal (and not equitable) action? 

o Held – Yes. Held that Crown could obtain an account of profits for breach of 

contract. Gains based focus was merely an accident of history  and the contract 

here was akin to a relationship of trust and confidence therefore disgorgement 

of profit warranted. 

 

 The House of Lords in Attorney-General v Blake awarded an account of profit for a 

breach of contract.  

o This remedy is generally only available to support a breach of fiduciary duty.  

o Lord Nicholls reasoned that the restriction of this remedy to purely equitable 

actions was merely an accident of history. 

 

 This decision has been rejected in Australia: Hospitality Group Pty Ltd v Australia Rugby 

Union Ltd. 

o Hill and Finkelstein JJ reasoned that loss recoverable for breach of contract 

should be limited to compensation. 

 


